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In the matter ofHARTFORD BOARD OF EDUCATION- and -HARTFORD FEDERATION OF TEACHERS,LOCAL #1018, AMERICAN FEDERATION OFTEACHERS, AFL-CIO

Case Nos. ME-2010Decision No. 970-AFebruary 9, 1971

SUPPLEMENTAL MEMORANDUMonCERTIFICATION OF REPRESENTATIVEStatement of the CaseIPursuant to an agreement for consent election made between the parties hereto on October 29, 1970, theBoard through its Assistant Agent conducted an election on November 13, 1970, to determine whether ornot the members of a unit consisting or all paraprofessionals, excluding supervisors, employed by theMunicipal Employer desired to be represented for the purpose of collective bargaining by the Union. Atsaid election 206 ballots were cast. Of these 108 were in favor of representation, and 78 not in favor ofrepresentation. Five ballots were declared void and 15 were challenged.On November 16, 1970, the Municipal Employer filed a "Notice to Declare Void and Set Aside Election,"on the following grounds:1. That the election conducted by the Agent of the Board, on November 13, 1970, pursuant to aconsent election agreement executed by the parties on October 29, 1970 was not a free expressionin their right to self-organization.2. That the Employee Organization restrained, coerced, and intjmidated employees by making falseand libelous statements in regard to the position of the Employer about the upcoming election andby circulating such statements in a flyer distributed prior to the election.3. That the Employee Organization stated that rewards would be given to those employees whovoted against the Union in an attempt to gain additional votes for the Union.4. That the "laboratory condtions" necessary for a fair election as required under the Law were notpresent.



This motion was duly.consolidated with objections, to the election filed by certain individuals (See II,below) and hearings were held on the consolidated motions in the Labor Department Building,Wethersfield, Connecticut on December 18, 1970, and January 5, 1971, at which all parties appeared andwere afforded full opportunity to adduce evidence, ,to examine and cross-examine witnesses, and tomake argument.Because of the need for despatch the Board entered its Certification of Representative on January 6, 1971,in which the Hartford Federation of Teachers, Local #1018, American Federation of Teachers, AFL-CIO,was designated as the exclusive representative of the employees in the unit described above, pursuant toSection 7-471 of the Municipal Employee Relations Act.IIOn November 20, 1970, the following letter addressed to the Agent was received by the Board:As members of the Para-professional Association, we object to and wishto set aside the recent election results in which the Hartford Federationof Teachers was chosen to be the bargaining agent for our group;We did not have sufficient information to make a valid decision to call forthat election for the following reasons: Our President brought to us onlyone side of the story. This meant that we did not know all the choices oroptions available to us before dissolving our Association and calling forthe election.As members of the Hartford Para-professional Association, we are filinga complaint and requesting a hearing. Sincerely yours,
The letter purported to be signed by twelve individuals. We treat it as a motion to set the election aside.Discussion and Finding of FactsIThe Municipal Employer's objections were based on a single incident: the publication and distribution ofa flier, headed “Lies -- Rumors -- Whispers -- Secret Meetings,” and signed by the Union. The flier askedquestions which suggested that the Board of Education did not talk about "real issues" such as workingconditions, "shameful salaries," and the like, because “they have nothing to say." It continued:MR. MACY'S FRIENDS, WHO WANT YOU TO VOTE AGAINST THEFEDERATION, HAVE NO REAL MESSAGE FOR PARAPROFESSIONALSOTHER THAN HATE, DIVISION, SUSPICION.MR. MACY'S FRIENDS WANT YOU TO HAVE A WEAK ORGANIZATION.THEY CLAIM THEY SPEAK FOR PARAPROFESSIONALS AND THEYCLAIM THEY SPEAK FOR THE "COMMUNITY."



MR. MACY' S FRIENDS SPEAK ONLY FOR HIM AND THEMSELVES.But you know who they are. They are the same people who get up at allmeetings and run off their mouths for their own selfish reasons … Thesame people who are always looking for rewards for themselves, anddon't give a darn about Paraprofessionals and the children in the schools.These are the people who are easily bought off by the bosses. You knowthem and you know better than to listen to them.P A R A P R O F E S S I O N A L SVOTE FEDERATIONVOTE YES NOV. 13thMacy is the Municipal Employer's administrator for employer employee relations.The evidence does not show when this flier was distributed but a copy of it was given to Macy at ameeting on November 11, two days before the election.Although there is some confusion in the testimony, we find as a fact that Macy did not seek to prevent theholding of the election at any time before it took place. He did, however, on the 12th write a letter to theAssistant Agent which was received on the morning of November 13. The substance of this letter was asfollows: As a result of the distribution of a flyer (see enclosure) that does not fallshort of libel by much, I wish to go on record as filing an unfair laborelection practice against the Hartford Federation of Teachers.I would appreciate it greatly if you can inform me of the specific steps Imust take to invalidate the election results in the event that theFederation should receive a majority of the votes cast in the election tobe held on Friday, November 13, 1970 for the paraprofessionalsemployed by the Hartford Board of Education.There was a good deal of testimony directed toward showing that the Municipal Employer had itselfacted improperly during the period just before the election but in our view this is irrelevant to the caseand we make no finding with regard to it.The Municipal Employer's motion must fail for two reasons. In the first place the flier, though it mayoffend good taste, and contain unfair and untrue allegations, is not the sort of thing which should lead tothe setting aside of an election, unless perhaps it was issued at a time sooner to the election that therewas no chance to answer. it. That is not shown here and the objector would have the burden to show it.Unless the case falls within this narrow exception, statements like those in the flier are part of ourpolitical tradition. The Board Agent, whose experience as Agent began with State Labor Relations Actover 25 years ago, testified at the hearing that he would describe the flier ''simply as campaign material,more or less typical in a recognition election" (Tr 54). And all of us have been exposed to this kind ofstatement in political elections. Perhaps all this is to be deplored, but it is the fact. It is doubtful whetherthis kind of rhetoric may not have lost, through excessive repetition, its power to persuade. Whether ithas or not, however, the answer to it under our traditions is counter statement, not suppression. We are



committed to the faith that truth – or at least good sense - will emerge if the marketplace of ideas is keptfree.Quite aside from this is the fact that Macy's failure to object to the holding of the election, although heknew of this objection nearly two days before the election was held, is fatal to the raising of the objectionat this time. We have consistently held under both labor relations statutes that such failure constitutes awaiver of the objection. A party who has knowledge of a ground of objection before the election is heldmay not sit back and allow the other party and the State to expend time, money, and effort inconsummating the election and then, if it goes against him, set all that expenditure at nought so that hemay have another chance. Macy's letter to the Board's Assistant Agent sought to pave the way for doingjust that. IIThe objections of the individual movants are concerned largely with complaints about alleged failures oftheir own former colleagues in the Hartford Board of Education Paraprofessional Association to informthe membership about the steps being taken looking towards merger with the Union, and to probe thedesirability of affiliation with some other union or association, and the relative advantages of otherpossibilities than affiliation with this particular Union. On these points the evidence was conflicting, butwe are not called upon to resolve the conflict. Nothing in this branch of the case points to improperconduct by either the Union or the Municipal Employer or to anything else which would afford a basis forupsetting an election already held. IIIThere is one further point that calls for discussion. In New Haven Board of Education, Case No. ME-1981,Decision No. 968 (1970) upon an objection to a petition seeking an election we held that the New Havenlocal of the same parent organizations as are involved here, could not represent paraprofessionals unlessand until it admitted them to full membership. Moreover we also held that the same local should notrepresent both teachers and paraprofessionals since, the State statutes do not permit them to be includedtogether in the same bargaining unit. This decision was made in response to specific objections raised bythe Municipal Employer (Board of Education) to the holding of an election. The evidence at the hearingsand arguments of both parties were specifically directed to the issues thus raised and decided.The issues which were dispositive of the New Haven case were not raised by the Municipal Employer atany stage in the present proceedings. And while some of the evidence adduced by the individual movantstouches these issues tangentially, they were not clearly raised or litigated at the hearings before us. Whatlittle evidence there was on these issues suggests a factual situation materially, different from that whichobtained in New Haven, but on the present record we do not decide whether the Hartford local of theUnion meets the New Haven tests. What we do decide here is that the New Haven tests may be invokedonly upon an objection to a petition for an election. If they are not invoked before the election is held, wehold that they are waived. They concern matters of propriety only, and not the jurisdiction of the Board.Perfect congruence with all the dictates of propriety is seldom possible. If it were to be insisted on, therewould be little stability in labor relations -- and stability here is vitally important. In meeting the newproblems of public· employee relations, the Board must necessarily find some solutions which havenovelty. A degree of restrained flexibility is needed in working out the details of the State’s more or lesspioneering legislative program. If every such decision resulted in ripping up the fabric of elections andother relationships already established, then indeed the flexibility which the program requires would gofar toward destroying the stability which this -- or any other -- scheme of labor relations equally requires.Moreover, in this case the Municipal Employer's consent to the election furnishes an independent ground



for finding a waiver of any objection based on facts known to it when the consent was given, even thoughthe legal consequences of that knowledge may not have been perceived.In holding that the parties here have waived the right to invoke the New Haven tests in these proceedingswe do not mean to preclude the raising of these objections to a future petition, if there should be one towhich they may be applicable.
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