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DECISION AND ORDER 

SETTING ASIDE ELECTION 
Statement of the Case 

 
On February 9, 1970, Teamsters Local Union No. 677, hereinafter called the Union, filed its petition with 
the Connecticut State Board of Labor Relations, hereinafter called the Board, alleging that a question or 
controversy had arisen concerning the representation of certain of the employees of the Ansonia Board of 
Education, hereinafter called the Municipal Employer, in a unit described as all custodial and 

maintenance employees,2/ clerks and nurses, excluding supervisory personnel and all other 
classifications and requesting the Board to investigate such controversy and certify to the parties the 
name of the representative selected by said employees in the manner provided by the Municipal 
Employee Relations Act (Conn. Gen. Stat. Section 7-467, et seq.) hereinafter called the Act. 
 
1/ At the conference, the name of the Association was amended to read as above. 

2/ The Board certified the Union on December 22, 1969, as the exclusive representative of all custodial and maintenance 
employees. 



Pursuant to this agreement an election was held on March 9, 1970. In preparation for it a list of 
employees believed to be eligible was posted together with a notice that: “Any employee whose name 
may have been omitted from the list and who feels he may be eligible to participate in the election, shall 
present himself to the Agent of the Board at the time of the election and make his reasons known." 
 
At the election 23 ballots were cast of which 2 were challenged. Of the 21 ballots counted 10 were in 
favor of the Union and 11 were in favor of the Association. It therefore became necessary for the Board to 
determine the validity of the challenges and a hearing upon this matter was held before the Board in the 
Ansonia City Hall on April 20 1970, at which the parties appeared and were given full opportunity to 
adduce evidence, examine and cross-examine witnesses and to make argument. The Union appeared and 
was represented by Norman Zolot, Esq.; the Association appeared and was represented by Edward 
Gallant, Esq.; William D. Ealahan, superintendent of schools, was present at the hearing and testified as a 
witness. 
 

THE HEARING 
 
I 

 
At the hearing the Association raised a preliminary question about the validity of the agreement upon 
which the election was based. This challenge was grounded on the manner in which the three non-
teaching nurses were dealt with in the election. They were given a special ballot with two choices to 
make. The first was this: "Do you, as a non-teaching .nurse, wish to be included in the unit with 
secretaries and clerical staff?" followed by appropriate boxes for a yes or no vote. The second choice was 
this: "If a majority of non-teaching nurses signify a desire to be so included then do you wish to be 
represented for the purposes of collective bargaining by:” followed by three boxes to indicate a vote for 
either the Union, or the Association, or "neither of them. " 
 
The Association’s argument is that the Act "spells out that the professional people may vote to join a unit, 
an existing unit," whereas the agreement allowed the nurses to "join a non-existent unit, and then help to 
determine the exclusive representative of that unit." (Tr. p. 4). The Act empowers the Board to determine 
the appropriate unit in each case under certain guide lines and subject to certain provisos. One of the 
provisos is that "no unit shall include both professional and non-professional employees unless a 
majority of such professional employees vote for inclusion in such unit, provided employees who are 
members of a profession may be included in a unit which includes non-professional employees if an 
employee organization has been designated by the Board or has been recognized by the Municipal 
Employer as the exclusive representative of such unit and a majority of the employees in such profession 
vote for inclusion in such unit, in which event all the employees in such profession shall be included in 
the unit." Section 7-471(3). 
 
The first of the clauses above quoted covers the situation where a unit is about to be formed and the 
petitioner has asked for inclusion of professionals within the unit, which will be fixed either by 
agreement or Board direction of election. The antecedent of the words “such unit" is the unit which the 
Board is empowered to find appropriate; it is not (as the Association suggests) a unit already in existence. 
This clause clearly contemplates that the professionals shall have a voice in choosing their representative 
as well as a choice of whether to be included in the unit (although of course the ballot for representative 
will be counted only if the professionals vote for inclusion). Any other construction of this provision 
would run counter to the whole spirit and purpose of the Act to give municipal employees the right of 
free choice of bargaining representative. The construction urged by the Association, would make 
professional employees second class citizens, partly disfranchised. 
 
 



The second of the clauses quoted above is a provision within a provision. It applies to a special case 
where professionals seek inclusion in an existing unit with a bargaining representative already 
designated by the Board or recognized by the Municipal Employer. In such a case to be sure the 
professionals must take or reject the unit as it is, with its representative. To give them a further choice 
beyond that might disrupt existing relationships and needed stability. But that consideration has no 
application to the present case which concerns a unit in the process of formation and a choice of 
representative yet to be consummated. 
 
We overrule the Association’s challenge to the agreement and the election. 
 

II 
 
We come then to the individual challenged ballots. The first was that of Mrs. Hunt, cafeteria manager, the 
second that of Miss Singer, dental hygienist. We take Miss Singer's case first since it will dispose of the 
matter. 
 
Miss Singer’s ballot was challenged by the Assistant Agent of the Board because her name did not appear 
on the list of eligible voters furnished by the Municipal Employer. She had presented herself on her own 
initiative, in response to the invitation in the notice of election to employees who felt they should be 
included. The Union claims that Miss Singer's position, dental hygienist is covered by the agreement 
under the words "non-teaching nurses.” We cannot sustain this claim. There was no evidence tending to 
show that anyone in fact understood the agreement to cover this position. Indeed it is quite clear from 
the testimony that her position was simply overlooked. Apparently no one had it in mind at all. (Tr. pp. 
35, 36, 39). Nurses and dental hygienists belong to different professions. While the term “nurse" may 
sometimes be used loosely to include dental hygienists the evidence before the Board shows that no such 
meaning was intended by the parties here. We cannot construe the agreement to include the dental 
hygienist, and the Association declined at the hearing to agree to adding her position to the unit. If the 
agreement were to stand, therefore, the challenge would have to be sustained. 
 
This leads us to the question whether the agreement should stand. Ordinarily the Board will accept a unit 
agreed to by the parties, but it should not do so where it finds that the agreement contravenes the Act or 
its essential purpose. In the present case the agreement of the parties singled out -- by inadvertence -- the 
dental hygienist from among all the non-teaching and non-manual employees of the Board of Education 
for exclusion from the unit. This virtually left her no place to go for representation and effectually 
deprived her of the benefits which the Legislature intended to give her. It is true that the Board has found 
a one-man unit appropriate under the original Labor Relations Act (Conn. Gen. Stat. Sections 31-101 to 
31-117), but such a unit has been challenged in the courts. See, Panicali v. Connecticut State Board of 
Labor Relations, 147 Conn. 344, 160 A.2d 903 (1960). And certainly a one-man unit should not be found 
appropriate (even if it is authorized) where other preferable solutions are feasible -- it is not ideal and 
should be used only as a last resort. In the present case it would be arbitrary to exclude the dental 
hygienist from the opportunity to be included in the unit sought. She has as much of a claim for inclusion 
as the nurses.  If the Board or its Agent had been appraised of all the facts, it would not have approved the 
agreement which defined a unit excluding her. It should be added that all the parties here appear to have 
acted in good faith; the case is simply one of oversight, but Miss Singer's rights cannot be waived by the 
oversight of others. Now that all the facts are before us we have no alternative to setting the agreement 
aside; and with it the election must fall. In view of this we need not at this time decide the questions 
presented by the challenge to Mrs. Hunt's vote. 
 
This leaves it open to the parties to make a new agreement for a consent election in conformity with this 
decision, or to move for a hearing upon the petitions so that the Board may find the appropriate unit and 
direct a new election. It is therefore, 



DIRECTED, that the agreement for the consent election, dated March 2, 1970, and the election held 
pursuant thereto on March 9, 1970 be, and the same hereby are, set aside as void without prejudice to a 
new agreement consistent with this decision, and an election at any time subsequent thereto. 
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