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DECISION AND DISMISSAL OF COMPLAINTS 
Statement of the Case 

 
On April 26, 1968, a complaint was filed with the Connecticut State Board of Labor Relations, hereinafter 
referred to as the Board by Local 1303 of Council #4, American Federation of State, Count y and 
Municipal Employees, AFL-CIO, hereinafter referred to as the Union, alleging that the Town of New 
Canaan, hereinafter referred to as the Municipal Employer, with respect to its Maintenance employees in 
the highway, incinerator, parks and sewer departments, has engaged in and is engaging in prohibited 
practices as set forth and defined in the Municipal Employee Relations Act, hereinafter referred to as the 
Act, in that the representatives of the Municipal Employer refused to bargain collectively in good faith 
with contract proposals of the bargaining unit employees submitted through their designated union 
representatives on April 24,1968, in violation of Section 7-470 (a)(4) of the Act. 
 
On May 10, 1968, a complaint was filed with the Board by the Municipal Employer alleging the Union has 
engaged in and is engaging in prohibited practices within the meaning of the Act, in that said Union has 
refused and continues to refuse to bargain collectively in good faith with the Municipal Employer. 



 
On December 11, 1966, the Board issued its Notice of Consolidation relating to the two complaints for 
purposes of a hearing. On January 17, 1969, the Board held a hearing on the complaints at New Canaan, 
Connecticut. The Union appeared and was represented by James D. O'Connor, Esq.; the Municipal 
Employer appeared and was represented by Dwight F. Fanton, Esq. Full opportunity to be heard, to 
examine and cross- examine witnesses and to introduce evidence bearing upon the issues was afforded 
all parties. 
 

THE UNION’S COMPLAINT AND MOTION 
TO DISMISS 

 
The complaint filed in this case does not comply with our rules as a vehicle for the claim that was made at 
the hearing. The complaint simply asserts that the Town's representatives on April 24, 1968, "refused to 
bargain in good faith on contract proposals" submitted by the Union. While this language may not have 
been vulnerable to a motion to dismiss, it suggests a situation in which the Town's representatives 
refused to discuss the proposals. The Union's evidence, however, showed a quite different situation, 
namely, an insistence by the Town that the April 24th bargaining session be recorded on tape (as all 
previous sessions had been, without objection), over the Union's objection to such recording. The 
complaint clearly fails to state "the factual basis" for this claim, and if the Town had actually been misled 
by this variance, it would have been entitled on request to a continuance. We hereby express our strong 
disapproval of the vague and misleading language of the Union's complaint in this case. Since the merits 
of its claim were fully litigated at the hearing, however, we overrule the Town's motion to dismiss the 
complaint on this ground and decide the case on the merits. 
 

THE UNION'S COMPLAINT: The Merits 
 
On the basis of the evidence adduced at the hearing, we make the following findings of fact and 
conclusions of law: 
 

1. At the first bargaining session between the parties, on May 18, 1966, the Town representatives 
asked the Union representatives whether they had an objection to having the session recorded on 
tape. The Union spokesman said he had none. 
 

2. Between the first session and the session of April 24, 1968, there were some 18 other sessions. 
Each of these was to the Union's knowledge, recorded on tape, without objection. 
 

3. At the session of April 24, 1968, after written Union proposals had been submitted, a different 
Union representative objected to the recording of this session. 
 

4. The Town representatives insisted upon such recording, but gave no reasons for such insistence. 
 

5. The Union representative stated a reason for his objection and insisted that the Union would not 
continue the session if it was to be recorded. Thereupon the meeting broke up. 
 

6. The reason stated by the Union representative for his objection was substantially as follows: "We 
felt that inasmuch as this had been a long series of attempted negotiations and on both sides, the 
Town and the Union, that the recording device was not conducive to good relations, that at times 
things had changed since the start of the negotiations in 1966, and that what may have been 
agreeable to us at that time was not agreeable to us in 1968. And we felt that people are inclined 
to talk to the machine rather than to each other, and that it served no good purpose.” 
 



7. The Town representatives claimed at the hearing before the Board that they believed the Right-
to-Know law (Conn. General Statutes Section 1-19, as amended) require them to take verbatim 
records of bargaining sessions and that this belief was based on opinions of counsel. 
 

8. The Town representatives did not disclose to the Union representatives the belief set forth in 
Paragraph 7, supra, or give it as a reason for insisting on tapes. 
 

9. The Town representatives also believed that a recording of the bargaining sessions was desirable 
as a matter of policy (even if not required by law) to meet their obligations to the public they 
represented, so that full records would always be available to interested persons. 
 

10. There was no testimony before the Board that the belief set forth in Paragraph 9, supra, was 
disclosed to the Union at the session of April 24, 1968. 
 

11. No taxpayer or member of the public has ever asked that any of these tapes be made available. 
 

12. The tapes made at the bargaining session of January 3, 1968, were used at a hearing before the 
Board in a former dispute between these parties, and proved useful in resolving conflicts in the 
testimony before the Board and in exposing inaccuracies in some of the testimony presented by 
each side. 
 

13. The Union has had bargaining sessions with 23 or 24 municipal bodies in 16 or 17 municipalities 
in Connecticut, and in none of them has a tape recorder been used or requested. 
 

14. There have been bargaining sessions between the parties since April 24, 1968, at which the tape 
recorder has been used, over the Union's protest. 

 
CONCLUSIONS OF LAW 

 
1. Connecticut General Statutes Section 1-19 does not require a tape recording or any other verbatim 

recording of bargaining sessions under Municipal Employee Relations Act. Conn. Gen. Stat. Section 
7-469. 
 

2. The nonobjection by the Union to the recording of sessions prior to April 24, 1968, did not create a 
contract or binding agreement not to object to the recording of that session or any future session, 
or constitute any legal obstacle to the Union’s changing its mind. 
 

3. There is nothing inherently illegal or improper in either requesting that bargaining sessions be 
recorded verbatim or in opposing such request. There are meritorious reasons both for and 
against the practice and the taking of either position does not constitute a prohibited practice 
under the Act. 
 

4. Whether bargaining sessions should be so recorded is itself a bargainable procedural issue. 
 

5. The conduct of both parties at the session of April 24, 1968, fell short of bargaining in good faith 
upon this issue to the point of impasse. 
 

6. The Town's shortcoming was not, however, the one complained of by the Union (viz. the mere 
insistence of using tapes), but rather the undisclosed unwillingness to bargain about this 
procedural issue because of a mistaken belief that the law required the use of tapes. 
 



7. This undisclosed position was not, however, what broke up the bargaining session, but rather the 
Union's equally untenable belief that the Town had no right to demand the use of tapes if the 
Union objected. 

 
THE TOWN’S COMPLAINT 

 
1. Findings of Fact. Sections 1-14, inclusive, under the Union's complaint are incorporated by 

reference into the findings under the Town's complaint. 
 

2. There was no evidence, adduced before the Board that the Union agreed to abide by the fact 
finder’s recommendations at any time prior to the meeting of January 3, 1968. 
 

3. At no time after the first bargaining session (May 18, 1966) did the Union submit written 
proposals incorporating suitable contract language. At no time did the Town request such 
proposals. At no time did the Town submit such proposals except upon the issue of picketing. 
 

4. The Union filed three separate prohibited practice charges in the course of the negotiations.  
 

5. One of these was directed to proposed unilateral action by the Town (the passage of an ordinance) 
upon matters agreed to in negotiation before final agreement on all disputed matters. 
 

6. This charge was withdrawn by the Union when the Town agreed to defer action upon the 
proposed ordinance until the date requested by the Union. 
 

7. The second charge was upheld by this Board in Case No. MPP-1660, which action has been 
appealed by the Town to the Superior Court. 
 

8. The third charge is the one determined in the present consolidated proceeding, Case No. MPP-
1691. 
 

9. There was a reasonable basis for filing each charge, and the Union believed in good faith that it 
had an adequate basis for the charge. 
 

10. There is no evidence that the Union brought these charges for the purpose of placing an 
unnecessary burden on the Town or of unfairly stigmatizing it in the eyes of the public, but the 
Union probably motivated by a desire to induce the Town to desist from the conduct complained 
of. 
 

11. There was evidence that the Union staff representative for Council No. 4 met with the membership 
of the Union rather infrequently, but there were other members of the Union negotiating team 
present at all bargaining sessions, and there was no evidence before the Board that the Union 
failed and refused to submit to the Union members any agreements or proposals by the Town or 
that the Union by such failure, created an erroneous impression with reference to the conduct of 
the Employer. 
 

12. At a bargaining session held on November 15, 1967, the Union representatives walked out of the 
session shortly after it had begun, thereby interrupting and frustrating the bargaining at that 
session. 

 
 
 



CONCLUSIONS OF LAW 
 

1. Paragraphs 1-5 inclusive, of the conclusions of law under the Union's complaint are incorporated 
by reference into the conclusions of law under the Town's complaint. 

 
6. The Union's shortcomings were not, however, the ones specified in the Town's complaint (viz. 

violation of agreement and “seeking to force (the Town] to act in violation of the provisions of 
Section 1-19 of the Connecticut General Statutes"), but rather the assumption that the Union's 
objection to the tapes automatically made it improper for the Town to continue to press for their 
use and the failure to explore and negotiate the question further. 
 

7. While the Union’s mistaken assumption and improper failure (as described in paragraph 6) were 
the immediate cause of the break up of the bargaining session, the result would have been no 
different had the Union’s conduct proper, because of the Town’s undisclosed and equally mistaken 
belief that that the law required such sessions to be recorded. 
 

8. The evidence fails to sustain paragraph 2 of the Town's complaint. 
 

9. Section 7-474(b) puts the burden equally on both parties to reduce agreements to writing and, at 
least in the absence of a request, neither party can complain of the other's failure to take the 
initiative in this respect. 
 

10. The filing of a prohibited practice charge upon a reasonable and good faith belief that the charge is 
well grounded does not itself constitute a prohibited practice, and the existence of a motive to 
induce the other party to refrain from the challenged practices does not make it so. 
 

11. There was no evidence to support paragraph 5 of the Town’s complaint. 
 

12. Paragraph 6 of the Town's complaint is too vague to support a charge. 
 

13. Paragraph 7 of the Town's complaint does not and does not purport to set forth a self-contained 
statement of a prohibited practice and is not aided by being coupled with the foregoing 
paragraphs since none of them is sustained under the evidence adduced in this case. 

 
DISCUSSION 

 
Although the complaint of each party is dismissed, the evidence before the Board indicates that both 
parties have on occasions failed to bargain in good faith in ways that are not covered by the complaints. 
 
The Town's complaint, as its brief frankly states, is in part an attempt to relitigate the issues in Case No. 
MPP-1660 which the Board has already decided against the Town. This case is now before the superior 
court on the Town's appeal and we deem it inappropriate to re-examine the merits of these issues while 
this appeal is pending. We should add, however, that there is nothing in the record now before us that 
would lead the Board -- although it is constituted differently from the Board which decided the former 
case -- to come to any other conclusion on the issues formerly decided. 
 
One of the principal issues now before us concerns the matter of tape recording of the April 24, 1968 
bargaining session. On this occasion both sides took rigid and legally untenable positions and clearly 
failed to probe each other’s reasons, put forth its own, and discuss the matter as good faith bargaining 
requires. 
 



The Town simply insisted on tapes and gave no reason for its insistence. At the hearing it offered three 
reasons two of which have no validity. The claim that the Right-to-Know law requires verbatim recording 
has no merit. Section 1-19, as amended, does require "a record of the proceedings of its meetings” to be 
made by each executive, administrative, legislative, or judicial body, agency, commission, or official. It is 
highly doubtful that the legislature intended this to apply at all to bargaining sessions under the 
Municipal Employee Relations Act. The latter act was sponsored by draftsmen experienced in labor 
relations and familiar with prevailing practices in that field. Bargaining sessions are seldom transcribed 
verbatim and occasional attempts to make such a record have generated opposition and friction. If the 
legislature which is so solicitous of promoting successful bargaining in municipal employee relations, had 
intended to introduce so radical and controversial a departure from prevailing practices as verbatim 
recording of all bargaining sessions, surely it would have chosen clearer language to effectuate such a 
purpose . But it is doubtful, to say the least, whether a group made up of two bargaining teams (one 
representing a union, not the town) is such a body as the statute refers to. It is even more doubtful 
whether a bargaining session with its free give and take and its objective of mutual agreement is included 
in the statutory word "meeting" with its "proceedings" designed to lead to unilateral quasi-judicial or 
quasi-legislative or quasi-executive action by an administrative body empowered to take it. And it is 
certain that "a record of the proceedings" does not necessarily mean a verbatim recording. Moreover, if 
bargaining sessions are meetings within this Act they must be held publicly (Section 1-21), a requirement 
altogether foreign to prevailing practice in collective bargaining and quite inimical to its success. Further 
light is shed on the legislative intent by its express declaration that internal personnel rules and practices 
of governmental bodies are not public records for the purposes of this section. This provision may not be 
directly applicable to the present case, but it does indicate an attitude towards the principal subjects of 
collective bargaining, which is quite inconsistent with the construction that the Town would have us put 
on the statute. 
 
The strongest legal argument presented by the Town on this issue is based on the weight which should be 
given to the practical construction of the statutes by the governmental body responsible for their 
administration. The rule is a sound one, but on the facts found in this case it cuts the other way. While 
New Canaan did apparently construe the statute the way it urges here, the record shows that none of the 
other towns with which the Union deals construes it the same way, and we know of no other instance in 
which a municipality has put forth such a claim. The practical construction put by Connecticut 
municipalities upon the Right-to-Know law seems to be overwhelmingly opposed to the Town’s position 
in this case. 
 
There is even less merit in the Town’s suggestion that the Union was bound by agreement to have future 
sessions recorded on tape. The record shows only non-objection at earlier meetings which would in no 
way tie the Union’s hands for the future or prevent it from changing its mind. 
 
The Union's position at the hearing that the Town had no right to continue in its position about tapes, 
once the Union voiced its objection, is also untenable. There is nothing inherently illegal or improper in 
either asking for tape recording or opposing it. Its desirability is a matter of disagreement among experts 
in the field. St. Louis Typographical Union, 149, N.L.R.B. No.71, 57 L.R.R.M. 1370 (1964). It is a matter on 
which we believe the parties should agree if they can; and they certainly have a mutual obligation to 
probe and discuss it together much further than they did on April 24, 1968, and without the impeding 
baggage of the untenable legal positions they both revealed at the hearing. On the other hand we believe 
that this procedural issue should not be treated in all respects like a substantive one with all possibility of 
impasse and delay which may be presented. The present ruling dismissing both complaints upon this 
issue is therefore without prejudice to a further prohibited practice complaint based on an instrasigent 
insistence by either party upon the matter of tape recording. If the parties can agree upon this matter 
either one way or the other, as we think they should, we believe the cause of bargaining will be best 
served. If they cannot we shall determine under all the facts presented to us whether a position insisted 



on adamantly is so inconsistent with the objectives of collective bargaining, that the insistence 
constitutes a failure to bargain in good faith. 
 
As we have noted above, the Town's complaint is largely an invitation to the Board to review its decision 
in the former case. To the extent that it goes beyond that, it is without merit. Only two (2) points call for 
special mention. The filing of prohibited practice charges is specifically provided for by the Act and we 
should be reluctant indeed to hold that invocation of this remedy constitutes a prohibited practice. We do 
not now hold that it could not, but if it ever could it would be under circumstances somewhat similar to 
those required to show actionable malicious prosecution of a criminal or civil proceeding in court. Clearly 
the Town's showing falls far short of that here. 
 
The evidence did tend to show that the Union’s representatives prematurely walked out of a bargaining 
session on November 15, 1967, and this may possibly have constituted a failure to bargain in good faith. 
The Town’s complaint does not charge this, however, and we do not decide the point. 
 

ORDER 
 
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is 
 
ORDERED, that the complaint filed by Local 1303, Council #4, American Federation of State, Count y and 
Municipal Employees, AFL-CIO, dated April 26, 1968, and the complaint filed by the Town of New Canaan, 
dated May 10, 1968, be, and the same hereby are, dismissed. 
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