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DECISION, ORDER AND DIRECTION OF ELECTION 
Statement of the Case 

 
On January 29, 1968, Pat Ruley and Angelo Giordano, individually and as representatives for the 
employees committee, hereinafter called the Petitioners, filed a Petition with the Connecticut State Board 
of Labor Relations, hereinafter called the Board, alleging that (1) a question or controversy had arisen 
concerning the representation of all employees, excluding supervisory personnel, employed in the Public 
Works Department of the City of Norwich, hereinafter called the Municipal Employer, and (2) there is a 
serious doubt that the recognized Union continues to represent a majority of the employees, and 
requesting the Board to certify to the parties the name of the representative that has been designated or 
selected by said employees pursuant to Section 7-471 of the Municipal Employee Relations Act, 
hereinafter called the Act.  
 
On February 29, 1968, the Board held a hearing on the petition at Norwich, Connecticut. The Petitioners 
appeared and were represented by John R. FitzGerald, Esq. The Municipal Employer appeared and was 
represented by Orrin Carashick, Esq. The International Union of District 50, United Mine Workers of 
America, hereinafter called the Union, having been named in the petition as the recognized 
representative of the petitioning employees appeared and was represented by Stephen R. Domesick, Esq. 
Full opportunity to be heard, to examine and cross-examine witnesses and to introduce evidence bearing 
upon the issues was afforded all parties. Briefs were filed by the Petitioners and the Union. 
 



THE HEARING 
 
At the commencement of the hearing, the Union filed a Motion to Dismiss alleging, in substance, that it is 
the exclusive collective bargaining representative of all employees claimed by the Petitioners; the 
petition is barred as having been filed during the terms of an existing collective bargaining agreement 
between the Union and the Municipal Employer; and for other reasons contained in said Motion. The 
employees’ petition was negative in that they do not seek certification, but desire to oust the Union as the 
currently recognized representative of the employees. 
 
The essential facts are as follows: 
 

1. Employees in the Public Works Department are presently represented by Local 14164, 
International Union of District 50 of the United Mine Workers of America. 
 

2. The Union and the Municipal Employer have operated under a Memorandum of Understanding for 
several years. The Union has been formally recognized under the Act by the City as the majority 
representative of these employees since the spring of 1966. The City Manager, as Chief Executive 
of the Municipal Employer, entered into negotiations with the Union at that time, and negotiations 
during the spring and summer resulted in a signed agreement between the Chief Executive as 
bargaining representative of the Municipal Employer and the Union in August, 1966. 
 

3. The agreement required the appropriation of additional funds and conflicted with various 
provisions of the City's charter and ordinances. In accordance with Section 7-474(b) the Chief 
Executive submitted to the Common Council, as the legislative body of the Municipal Employer, a 
request for the additional funds and approval of those provisions in conflict with the City's charter 
and ordinances. On September 12, 1966 the Common Council failed to take formal action on the 
recommendation for approval by the Chief Executive but later voted informally to reject the 
agreement. On December 23, 1966 the Union filed a complaint against the Municipal Employer 
that it had engaged in prohibitive practices under the Act. After notice and hearing the Board 
found that “the Council has never deliberated nor acted formally upon the issues presented by 
these conflicts" and had thereby failed to perform its function as required by the statute. On 
September 22, 1967, the Board issued an order directing, among other things, the City Council to 
take action on the agreement recommended by the Chief Executive in accordance with the 
requirements of the statute. 
 
Subsequent to the issuance of this order, the City Council on October 2, 1967, after a cursory 
discussion, voted to reject the agreement. As a result of this vote, the Union filed another 
complaint with the Board that the Council had failed to comply with the Board's Order and with 
the requirements of the statute in that the City Council had "failed to recognize and discharge its 
responsibility to give full and reasoned consideration to the collective agreement negotiated by 
the City's bargaining representative." The Board on February 20, 1968 ordered, among other 
things, that the City Council give the proposed agreement the kind of full consideration and 
deliberation required by the Act. 
 

4. A month prior to the issuance of this order, the Union and the Municipal Employer, through the 
City Council, had on January 30, 1968, entered into an agreement to submit to binding arbitration 
by the Connecticut State Board of Mediation and Arbitration the principal issue in dispute, 
whether the method of compensation should be the wage schedule negotiated by the Chief 
Executive or across the board increases. 
 

5. Pursuant to this agreement, the matter was submitted to arbitration. The arbitrator's award 



issued on March 12, 1968, granted to the employees the wage schedule originally negotiated 
between the Union and the Chief Executive. (Case No. 6768-74, State Board of Mediation and 
Arbitration). 
 

6. The collective agreement entered into by the Municipal Employer and the Union pursuant to the 
arbitration agreement will expire on June 30, 1968. 

 
OPINION 

 
The issue presented here is whether the petition for an election was timely filed. The issue has two 
distinct aspects depending on whether the petition seeks to remove immediately the Union's status as 
representative of the employees, or whether the petition seeks to remove the Union’s status as of June 30, 
1968, the termination date of the existing contract. 
 

I. The petition was not filed at a time appropriate for determining whether the Union's status as 
designated representative of the employees should be immediately removed. The Union had been 
designated and recognized as the majority representative for nearly two years. During that time it 
had sought to conclude a collective agreement but had been frustrated in that effort by the City 
Council's failure to comply with the Act. 
 
At the time the negative petition was filed, the City Council had failed and refused to comply with 
the Board's order of September 22,1967, and the Board had under consideration additional 
complaints against the City Council because of its further failure to comply with the Act. 
 
To permit a union to be unseated before it has had a full opportunity to demonstrate its 
effectiveness in winning benefits or protecting the interests of the employees, because of the 
employer's refusal to fulfill its obligation to bargain in accordance with the statute, would be to 
frustrate the purposes of the statute. Therefore, a negative petition filed prior to the Municipal 
Employer's compliance with the Board's order to bargain in accordance with the statute, by the 
City Council's giving full and reasoned consideration to the collective agreement negotiated by the 
Chief Executive, would be untimely. 
 
Although the Municipal Employer made an agreement to submit the principal issue in dispute to 
binding arbitration on January 20, 1968, some nine days before this petition was filed, this could 
not undo the effects of the repeated and continued violations. The second set of complaints had 
been heard, but not yet decided. Those complaints, pending at the time the petition was filed, 
resulted in a decision and order by the Board, issued on February 20, 1968. So long as these well 
supported complaints were pending, the time was not appropriate for filing a petition to unseat 
the representative. 
 
Furthermore, the agreement to submit the principal issue in dispute to binding arbitration creates 
a contractual relationship between the Union and the employer which bars an election, and if that 
arbitration leads directly to the concluding of, a collective agreement, an election is barred until 
the termination of that collective agreement. The purpose of the contract bar is to promote 
stability in collective bargaining relations. The arbitration agreement substantially settles the 
parties' relation and removes the uncertainty and instability of unsettled negotiations. To open the 
question of representation during the time required for arbitration to crystallize into a completed 
contract would be to disrupt this peaceful method of resolving disputes. 
 
Uncertainty as to the union's status would undermine or distort the arbitration and open the 
award to a kind of collateral attack. Therefore, a petition filed after January 20, the date of the 



arbitration agreement, would be untimely so far as it might deprive the Union of recognition prior 
to June 30, 1968, the termination date of the collective agreement which resulted from that 
arbitration. 
 

II. The petition was timely filed, however, for an election to determine the status of the bargaining 
representative at the end of the contract term. The filing of a petition need not, indeed, generally 
ought not wait until the expiration date of the contract. Leonard Wholesale Meats, Inc., 136 NLRB 
1000(1962); Deluxe Metal Furniture Company, 121 NLRB 995(1958). The appropriate time for 
filing the petition is at that time When it is important, from the standpoint of the practical needs of 
the collective bargaining process, to make a determination of the bargaining representative. In 
general, the appropriate time is when the parties might normally be expected to begin 
negotiations for the next contract term. 
 
In municipal employment, the effective date of collective agreements is often timed to coincide 
with the beginning of the fiscal year. When this is the case, negotiations normally should and does 
begin prior to the making of the budget for the coming fiscal year in order that any increases in 
labor costs may be reflected in the proposed budget. This means that for collective bargaining to 
mesh most smoothly with the municipal employer's budget-mak.ing processes, negotiations 
should be completed two or three months prior to the end of the fiscal year. Experience has 
indicated that negotiations between municipal employers and unions are frequently even more 
protracted than negotiations in the private sector, and certainly the history of the parties’ 
relationship here demonstrates that negotiations may require very long periods. Therefore, we 
find that a petition for determination of the status of the bargaining representative, if any, filed on 
January 29, 1968, five and a half months prior to the end of the fiscal year and the expiration date 
of the existing contract, was timely filed. 
 
It should be emphasized that even though an election is held prior to the termination date of the 
contract, it, is for determining the status of the bargaining agent after the termination of the 
contract. During the remainder of the contract term, the Union retains its right to recognition and 
its authority to represent the employees, regardless of the outcome of the election. 
 
There remains the question whether the petition in this case should be barred by the Municipal 
Employer's past prohibited labor practices in refusing to fulfill its statutory obligation to bargain 
collectively. In a number of cases under the National Labor Relations Act it has been held that 
where a union's majority was dissipated after an employer has engaged in unfair labor practices, 
particularly the refusal to bargain collectively the Union is entitled to recognition for a reasonable 
period even though it has lost its majority support. For example, in Franks Bros. v. NLRB, 321 U.S. 
702 (1944) the Supreme Court held that even though the union had lost its majority the employer 
should be compelled to continue bargaining with it for a reasonable period. The underlying 
principle expressed by the Court was that the union was entitled to a period of recognition and 
stability in order to demonstrate to the employees its capacity to represent them and to obtain 
benefits on their behalf. See also NLRB v. Warren Co. Inc., 350 U.S. 107 (1955); NLRB v. John. S. 
Swift Co., 302 F.2nd342 (7th Cir. 1962); Irving Air Chute Co. v. NLRB, 350 F.2nd 176 (2nd Cir. 
1965). 
 
We subscribe to this general principle. The employees can have no freedom of choice between 
whether they will engage in collective bargaining or not if the employer's refusal to bargain has 
prevented them from experiencing collective bargaining. We will not entertain a petition for an 
election where the employer's unfair labor practices have undermined the union's majority before 
it has had an opportunity to demonstrate its capabilities of representing the employees in 
collective bargaining. 



The facts here, however, do not call for an application of this principle. The Union here was 
recognized by the Municipal Employer voluntarily in the spring of 1966. The City Manager 
negotiated with the Union in good faith, and those negotiations produced a written agreement 
which provided for substantial wage increases and which made significant changes in the job 
classification system to eliminate existing inequities. The Union was able thereby to demonstrate 
its ability to negotiate and represent the interests of the employees at the bargaining table. It is 
true that the City Council frustrated the process by its refusal to act upon the proposed agreement 
and then its rejection of the proposal without appropriate consideration. The action of the City 
Council required two orders of the Board to obtain correction, but the Board's orders have been 
fully effective to correct the situation. The Municipal Employer agreed to binding arbitration of the 
main issue in dispute and has concluded an effective collective agreement. In the arbitration 
proceedings the Union represented the employees and the arbitrator's award upheld the position 
of the Union. This award, along with the collective agreement, resulted in the payment of 
substantial back pay to the employees, a reformation of the job classification system and 
numerous other lesser improvements. The Union has thus been able to demonstrate in a very 
concrete way its capacities for representing the interests of the employees. 
 
The employees now know the way in which the Union represents their interests, not only in 
pursuing legal remedies before the Board, but in presenting issues to arbitration and achieving 
substantial economic and contractual benefits. The employees are able to judge now, as well as at 
any time, the qualifications of this Union as their representative for purposes of collective 
bargaining. 
 
This is not a case of holding an election or depriving the Union of its status as representative when 
it has been frustrated by the employer’s refusal to grant recognition to the union or to bargain 
with it to reach a collective agreement*. nor has the Union been made to look ineffective by the 
Municipal Employer's violations. On the contrary, the Union has had full opportunity to 
demonstrate its competence and to bring its efforts to represent the employees to fruition. We, 
therefore, see no reason for postponing the holding of an election in order to give the Union more 
time to prove to the employees its capabilities and worthiness to act as their collective bargaining 
representative. 
 

CONCLUSION AND FINDINGS OF FACT 
 

1. THE MUNICIPAL EMPLOYER - The City of Norwich is a Municipal Employer. 
 

2. THE PETITIONERS - The Petitioners are "employees" of the Municipal Employer. 
 

3. Local 14164, International Union of District 50, United Mine Workers of America, is a labor 
organization having as a primary purpose the improvement of wages, hours and other 
conditions to employment of municipal employees. 
 

4. All employees, excluding supervisory personnel in the Public Works Department of the 
Municipal Employer as presently constituted is a Unit appropriate for collective bargaining 
purposes. 

 
 
 
 
* See Brooks v. NLRB, 348 U.S. 96 (1954) 

 



Based upon the foregoing Findings of Fact, the Board finds and concludes as a matter of law: 
 

1. The City of Norwich is a Municipal Employer within the meaning of Section 7-467, 
subsection (1) of the Act. 
 

2. The Petitioners are "employees" of the Municipal Employer within the meaning of Section 
7-467, subsection (2) of the Act. 
 

3. Local 14164, International Union of District 50, United Mine Workers of America, is a labor 
organization within the meaning of Section 7-467, subsection (3) of the Act. 

 
 

DIRECTION OF ELECTION 
 
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is 
 
DIRECTED, that, as part of the determination by the Board to ascertain the exclusive representative for 
collective bargaining with the Municipal Employer an election by secret ballot be conducted under the 
supervision of the Agent of the Board within twenty (20) days of the date hereof amongst the employees 
of the Public Works Department, excluding supervisory personnel hereinabove who were on the payroll 
on January 29,1968, the date of the filing of the petition and who are on the payroll on the date of the 
election, to determine whether or not they wish to continue to be represented by Local 14164, 
International Union of District 50, United Mine Workers of America. 
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