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DECISION AND MODIFICATION OF CERTIFICATION OF 
REPRESENTATIVE 

STATEMENT OF THE CASE 
 

On July 26, 1967, Council #4, American Federation of State, County and Municipal Employees, AFL-CIO, 
hereinafter called the Petitioner, filed a petition with the Connecticut State Board of Labor Relations, 
hereinafter called the Board, alleging that a question or controversy had arisen concerning the 
representation of all school custodians and maintenance employees, excluding seasonal employees, 
employed by the Trumbull Board of Education, hereinafter called the Municipal Employer, and 
requesting the Board to certify to the parties the name of the representative that has been designated or 
selected by said employees pursuant to section 7-471(1), of the Municipal Employee Relations Act, 
hereinafter called the Act. 
 
On August 21, 1967, the Board held a hearing on the petition at Trumbull, Connecticut. The Municipal 
Employer appeared and was represented by Arthur Friedman, its Attorney; the Petitioner appeared and 
was represented by Spencer R. Johnson. Full opportunity to be heard and to examine and cross examine 
witnesses and to introduce evidence bearing upon issues was afforded all parties. 
 

HISTORY OF THE CASE 
 
On April 18, 1966, the Board determined that all school custodians and maintenance employees, 
excluding seasonal employees and the chief custodian of the Trumbull High School and the chief 
custodian of Middle Brook School in the employ of the Trumbull Board of Education, constituted a unit 

appropriate for the purposes of collective bargaining.1/ 
 
1/ Case No. ME-1427, Decision No. 684, Decided April 18, 1966. 



The present petition filed with the Board seeks to include in the bargaining unit the chief custodian of 
Trumbull High School and the chief custodian of Middle Brook School. The Municipal Employer moved to 
dismiss the petition claiming that:  
 

(1) the Board has already ruled on the status of these employees. 
 

(2) the Union has agreed to their exclusion in a duly negotiated agreement which is in preparation for 
signature by the parties. 
 

In the previous proceeding the chief custodian of the Trumbull High School testified the chief custodian of 
Middle Brook School did not, although there was testimony by others concerning his duties and 
functions. In the current case both men testified. The evidence at the second hearing concerning the 
position of the chief custodian of the Trumbull High School was not substantially different from that at 
the first hearing, although it tended to put more emphasis on the non-supervisory aspects of its functions. 
The evidence concerning the chief custodian's duties and functions at Middle Brook School was 
substantially different from that adduced at the first hearing, and tended to show that the non-
supervisory aspects were much more significant than the earlier testimony had indicated. At the first 
hearing the chief custodian of the Trumbull High School testified that he did not want to be included in 
the unit. At the second hearing, both the men involved testified that they do now wish to be included in 
the unit. 
 
At the second hearing both men testified that their duties and functions had not changed substantially 
since the time of the first hearing. 
 
Since the time of the first hearing, the Act has been amended by the legislature in such a way as clearly to 
invite the Board to establish a higher level than it had been doing in including supervisors within the unit. 
 

DISCUSSION 
 
If the earlier matter was now before us for the first time the Board would find that under the evidence 
now before it and under the Act as amended, the two chief custodians should be included within the unit. 
 
The question then is whether the Board is barred by its former decision from reaching this result. It is the 
Board's conclusion that it is not so bound. 
 
Even if the ordinary rules of res judicata are applicable here, we believe that they would not preclude the 
Board from reassessing the problem in the light of the new climate injected by the 1967 legal amendment 
to the Act. At least in the sphere of governmental regulations neither the courts nor administrative 
boards should be bound to follow former adjudications which will produce unequal future treatment of 
citizens. Comissioner of Internal Revenue vs. Sunnen, 333 U.S. 591 (1948) At the former hearing, o~ close 
evidence, we found these men should be excluded from the unit under tbe Act as it then stood. On the 
same evidence we would find that they should , be included in the unit under the Act as amended. If res 
judicata were to relegate them forever to a status different from that which would hereafter be occupied 
by all other men similarly circumstanced, it would produce an intolerable inequality of treatment for the 
indefinite future. We do not believe the doctrine should or would be given that effect.  
 
So far we have treated the question as though the ordinary rules of res judicata are applicable to rulings 
in election cases before the Board. But this is far from clear. The findings of an administrative board made 
in performing regulatory functions (as here) are often given more flexible treatment than are the 
adjudications of a court. See Davis, Administrptive Labor Treatise ch. 18 (1958). And it may well be that 
in enacting the one year bar rule, and the contract bar rule, "the Legislature has provided the proper 



limits upon the application of res judicata in representation election cases. Section 7-471 (1). 
 
Since at the time of the hearing no "written collective bargaining agreement" was legally in effect, the 
Board finds the contract bar rule inapplicable. 
 
The evidence at the second hearing disclosed that Edward Bernof is a full-time supervisor and in charge 
of all custodians including the chief custodians of both high schools. 
 
For the foregoing reasons the Board will allow the chief custodian of the Trumbull High School and the 
chief custodian of the Middle Brook School to become members of the existing Bargaining Unit as 
certified by the Board on April 18, 1966. 
 

AMENDED CERTIFICATION OF REPRESENTATIVE 
 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by 
section 7-471 of the Municipal Employee Relations Act, it is hereby 
 
CERTIFIED that Local 1303, Council #4, American Federation of State, County and Municipal Employees, 
AFL-CIO, has been designated as the representative for the purposes of collective bargaining by the 
majority of all school custodians and maintenance employees, excluding seasonal employees and 
INCLUDING Chief Custodian at the Trumbull High School and the Chief Custodian at the Middle Brook 
School employed by the Town of Trumbull Board of Education, and that said Petitioner is the exclusive 
representative of all said employees for the purposes of collective bargaining with respect to wages, 
hours and other conditions of employment. 
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