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DECISION AND ORDER UPON THE MOTION TO  

RECONSIDER DECISION DISMISSING PETITION 

FOR CERTIFICATION OF REPRESENTATIVES 

 

Following the issuance of our Decision and Order dismissing the petition for certification of 

representatives in this proceeding dated February 10, 1959, the Union filed with the Board a motion 

requesting reconsideration of the Decision on the ground that the National Labor Relations Board had 

found that it did not have jurisdiction over the Employer. 

 

On March 3, 1959, a hearing was held by the Board upon the motion at the County Court House, New 

Haven, Connecticut. The Union appeared and was represented by Attorney Norman Zolot and the 

Employer appeared and was represented by Mr. John J. FitzGerald. 

 

It was shown at the hearing that on February 25, 1959, the National Labor Relations Board, acting by its 

Regional Director, First Region, Boston, Massachusetts, declined to assert jurisdiction over the Employer 

and dismissed a petition for certification of representatives because it found that it would not effectuate 

the purposes of the Act to assert jurisdiction. 

 

The Union claimed that the action of the National Labor Relations Board in declining to assert jurisdiction 

made the Employer subject to the jurisdiction of this Board, and based its claim upon the definition of the 

term "employer" contained in Section 7388 - subsection 6 - of the Connecticut Act, the pertinent part of 

which is as follows: 



                                       "Employer" shall mean any person acting directly or indirectly  

                                        in the interest of an employer in relation to an employee but  

                                        shall not include ---- any person subject to the provisions of  

                                        the National Labor Relations Act, unless the national labor re- 

                                        lations board has declined to assert jurisdiction over such  

                                        person ---- . 

 

The Employer claimed that the Employer's business affects interstate commerce within the meaning of 

the National Act, (Labor-Management Relations Act, 1947) and that this Board, because of the decision of 

the Supreme Court of the United States in the case of Guss vs. Utah Labor Relations 353 - U. S. - 1 does not 

have jurisdiction over the Employer. 

 

We are satisfied that our Decision dismissing the petition in this case was sound at the time it was issued. 

It was the responsibility of this Board in determining the question of jurisdiction at that time to find the 

facts concerning the nature of the Employer's business and draw the legal conclusion as to whether or 

not the Employer's business activities affected interstate commerce within the meaning of the National 

Act, applying such principles as were available by the rulings of the National Labor Relations Board and 

the Federal Courts. In doing this we concluded that the Employer's business affected interstate commerce 

within the meaning of the National Act. However, since our Decision there has been a new and important 

fact introduced into this proceeding, the declination of the National Board to assert jurisdiction over this 

Employer. The National Board, in numerous cases, has declined to assert jurisdiction over employers 

whose business activities clearly affect interstate commerce for a number of reasons. It is clear, therefore, 

that a declination by the National Board does not necessarily establish that the Employer’s, business 

activities do not affect interstate commerce. The right of the National Board to decline jurisdiction has 

uniformly been recognized by the federal courts. The declination of the National Board to assert 

jurisdiction, however, brings such employer squarely within the definition of our own Act as an employer 

who is subject to the jurisdiction of our Act. 

 

However, in the Guss case, supra, referred to in our original Decision in this matter the Supreme Court of 

the United States declared that Congress had excluded State action from the field within which the 

National Board was given jurisdiction by the National Act, even in cases where the National Board 

declined to assert such jurisdiction. The Employer in this case urges this Board to hold that portion of our 

Act which subjects to the provisions of our Act employers over whom the National Board has declined to 

assert jurisdiction invalid and unconstitutional. 

 

It is, of course, clear that the decision in the Guss case puts in question the validity and constitutionality 

of the provision of our Act under consideration. It is a generally accepted presumption in statutory 

construction that the legislature intended to enact a constitutional statute. It must be kept in mind that 

this Board is an administrative body created to administer an important Act which establishes a public 

policy on the part of our State with respect to the rights of labor to organize and bargain collectively. We 

conceive it to be the responsibility of such an administrative Board to interpret and administer the Act as 

adopted by the legislature of our State and leave the question of its validity or constitutionality to the 

Courts. 

 



Our position in this respect is supported by the decision of the Connecticut Supreme Court of Errors in 

the case of Preveslin vs. The Derby and Ansonia Development Company, 112 Conn. 129, where the Court 

said at page 139: 

 

"The rule of law promulgated in State v. Carroll, 38 Conn. 449, 472, is 
still the law of this State and of this land. 'Every law of the legislature', 
we assert, 'however repugnant to the Constitution, has not only the 
appearance and semblance of authority, but the force of law. It cannot 
be questioned at the bar of private judgment, and if thought 
unconstitutional resisted, but must be received and obeyed, as to all 
intents and purposes law, until questioned in and set aside by the 
courts. This principle is essential to the very existence of order in 
society. It has never been questioned by any jurist to my knowledge.” 

 

O  R  D  E  R 

 

For the foregoing reasons the Order issued in this case dated February 10, 1959, is hereby set aside and 

we hereby find that the Employer is subject to the jurisdiction of this Board, and direct that the instant 

petition for the investigation and certification of representatives be processed in the usual manner. 
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