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DECISION AND ORDER 

Statement of the Case 

 

On March 1, 1957, a charge was filed in behalf of Hotel & Restaurant Employees & Bartenders 

International Union, Local 159, AFL-CIO, hereinafter called the Union, with the Connecticut State Board of 

Labor Relations, hereinafter called the Board, alleging that Yankee Silversmith Inn, Inc. of Wallingford, 

Connecticut, hereinafter called the Respondent, had engaged in and was engaging in unfair labor 

practices within the meaning of Section 7392 of the Connecticut State Labor Relations Act, hereinafter 

called the Act. 

 

On March 21, 1957, the Agent of the Board issued a complaint against the Respondent alleging in 

substance that it had engaged in and was engaging in unfair labor practices as set forth and defined in the 

Act, in that since February 4, 1957 and continuing to the date of the complaint it had refused to bargain 

with the Union which was the duly certified representative of its employees, in violation of sub-section 6, 

Section 7392 of the Act. 

 

On April 1, 1957, the Board held a hearing upon the complaint at New Haven, Connecticut. The 

Respondent appeared and was represented by Attorney John Q. Tilson, Jr. and the Union appeared and 

was represented by Attorney Norman Zolot. Full opportunity to be heard, to examine and cross-examine 

witnesses and to introduce evidence bearing upon the issues was afforded the parties. 

 



The Respondent did not file an answer to the complaint but upon the opening of the hearing admitted all 

allegations of the complaint except the allegations of paragraph 8 which were denied. The Respondent 

conceded that it had refused to bargain but made the following claims: (1) that the Board acted 

arbitrarily in refusing to set aside the results of the election held in connection with the ascertainment of 

the bargaining representative of Respondent’s employees and refusing to order a new election; (2) that 

the Board acted arbitrarily in establishing the appropriate unit; and (3) that the Board had no jurisdiction 

of the proceeding since the Respondent’s business affected commerce within the meaning of the National 

Labor Relations Act. 

 

Respondent offered evidence concerning the nature and extent of its business. In view of our decision 

concerning the question of jurisdiction, it is unnecessary for us to consider the first two claims of the 

Respondent. 

 

Upon the entire record of the proceedings the Board makes the following findings of fact: 

 

FINDINGS OF FACT 

 

Respondent is a Connecticut Corporation which owns and operates a restaurant located on North Colony 

Road in Wallingford, Connecticut, at the junction of the Wilbur Cross Parkway. It has a seating capacity of 

approximately 400 and serves between 12,000 and 15,000 meals per month. Its gross annual business is 

estimated to be $400,000.00. About forty percent of its business comes from out of state travelers. Its 

annual purchases of supplies amount to approximately from $160,000 to $175,000 which come either 

directly or indirectly from out of state. 

 

THE QUESTION OF JURISDICTION OF THE BOARD 

 

In view of the jurisdictional facts found herein the decision of the United States Supreme Court in the 

recent Guss case controls. 1/ The question raised in that case and two other cases decided the same day 

affecting the National Labor Relations Act is whether Congress, by vesting in the National Labor Relations 

Board jurisdiction over labor relations matters affecting interstate commerce, has completely displaced 

state power to deal with such matters where the Board has declined or obviously would decline to 

exercise its jurisdiction, but has not ceded jurisdiction pursuant to proviso to Section 10 (a) of the 

National Labor Relations Act. 

 

The jurisdictional facts appear in the decision and show the Employer was doing business in Salt Lake 

City, Utah. He manufactured specialized photographic equipment for the air force on a contract basis. He 

purchased material from outside Utah in an amount of "a little less than $50,000.” Finished products 

were shipped to the Air Force Bases, one within Utah and the others outside. In 1953, the United Steel 

Workers of America, pursuant to an election, was certified by the National Board as bargaining 

representative. Shortly thereafter the Union filed with the National Board charges that the employer had 

engaged in unfair labor practices prescribed by the Act. Meanwhile, on July 15, 1954, the Board  

 
1/ Guss vs. Utah Labor Relations Board ___ U.S. ___ 

     decided March 25, 1957   



promulgated its revised jurisdictional standards. The Board’s Acting Regional Director declined to issue a  

complaint for the reasons that further proceedings were not warranted, inasmuch as the operations of 

the employer involved were predominantly local in character, and it did not appear it would effectuate 

the policies of the Act to exercise jurisdiction. 

 

The Union thereupon filed substantially the same charges with the Utah Labor Relations Board pursuant 

to the Utah Labor Relations Act. The employer urged that the State board was without jurisdiction of a 

matter within the jurisdiction of the National Board. The State Board found it had jurisdiction and 

concluded on the merits that the Employer had engaged in unfair labor practices as defined by the Utah 

Act. On a Writ of Review the Utah Supreme Court affirmed the decision and order of the state board. 

 

The United States Supreme Court declared: 

 

"On these facts we start from the following uncontroverted premises: 
(1) Appellant's business affects commerce within the meaning of the 
National Labor Relations Act and the National Labor Relations Board 
had jurisdiction. Labor Board v. Fainblatt, supra.  
(2) The National Act expressly deals with the conduct charged to 
appellant which was the basis of the state tribunals' actions. Therefore, 
if the National Board had not declined jurisdiction, state action would 
have been precluded by our decision in Garner v. Teamsters Union, 346 
U.S. 485.  
(3) The National Board has not entered into any cession agreement 
with the Utah Board pursuant to Sec. 10 (a) of the National Act." 

 

The Court held that the proviso to Section 10 (a) is the exclusive means whereby states may be enabled to 

act concerning the matters which Congress has entrusted to the National Labor Relations Board. 

 

The National Labor Relations Board has been unable because of conditions prescribed by the proviso to 

Section 10 (a), to consummate any cessation agreements. 

 

The interstate activity of the Respondent in this case seems greater than that of the Employer in the Guss 

case and accordingly we conclude that the Respondent’s business affects commerce within the meaning 

of the National Labor Relations Act and Respondent is subject to the jurisdiction of the National Labor 

Relations Board. Under the National Board’s current standards for asserting jurisdiction, promulgated in 

July, 1954, the Board does not assert jurisdiction over labor disputes affecting public restaurants. This 

case is an example of labor disputes affecting interstate commerce falling within a vast no-man’s-land 

created by the aforesaid decisions of the United States Supreme Court in which "thousands of labor 

disputes are, or will be, wholly unregulated and the parties thereto deprived of any forum and remedy.2/ 

 

The Association of State tabor Relations Agencies has called the unfortunate situation, described herein, 

to the attention of the Congress of the United States and has requested immediate and appropriate 

 
2/ Resolution adopted by Association of State Labor Relations 

    Agencies April 24, 1957, at Madison Wisconsin 



remedial action. Despite the slight affect that this Respondent’s business has upon interstate commerce, 

the nature of the business is essentially and predominantly local in character. There is no justifiable 

reason in cases of this type where the National Board will not assert jurisdiction to deprive the states of 

furnishing a forum in which the parties may obtain relief. 

 

We, therefore, conclude that the Respondent is subject to the provisions of the National Labor Relations 

Act and consequently is not subject to the provisions of our Act. 

 

ORDER 

 

For the foregoing reasons the complaint in this matter is dismissed for lack of jurisdiction. 
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