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DECISION AND ORDER 

Statement of the Case 

 

On September 2, 1955, a Charge was filed in behalf of Hotel & Restaurant Employees & Bartenders 

International Union, Local 59, AFL, hereinafter called the Union, with the Connecticut State Board of 

Labor Relations, hereinafter called the Board, alleging, as amended, that Scoler's, Inc., 260 Farmington 

Avenue, Hartford, Connecticut, hereinafter called the Respondent, had engaged in and was engaging in 

unfair labor practices within the meaning of Section 7392 of the Connecticut State Labor Relations Act, 

hereinafter called the Act. 

 

On January 20, 1956, the Agent of the Board notified the Union that on the basis of his investigation of the 

charges he refused to issue an unfair labor practice complaint. On January 26, 1956, the Union requested 

the Board to review the action of the Agent in refusing to issue a complaint. 

 

On February 20, 1956, the Board held a hearing at the Labor Department building to review the action of 

the Agent. 

 

The Respondent was represented at the hearing by Attorney Alfred Wechsler. The Union was 

represented by Attorney Norman Zolot and Richard Uhrich, its international representative. Copies of the 

Agent’s report were given to each of the parties and full opportunity was afforded to the parties to 

present their claims bearing upon the issues. 

 



An examination of the Agent’s report and claims advanced orally by the parties at the hearing show the 

following factual situation: 

 

Scoler's, Inc. is a Connecticut Corporation engaged in a general restaurant business including a bar and 

cocktail lounge. Its office and sole place of business is located at 258-260 Farmington Avenue, Hartford. 

 

The Union is a labor organization constituted for the purposes of collective bargaining. 

 

The Union carried on an organizational campaign over a period of a few weeks, which began in the latter 

part of July, 1955. The Union claimed thirteen employees had signed applications for membership and 

that they represented a majority of the employees classified as waitresses and bartenders. The Union 

made an oral claim to one of the principal owners of the business that it represented the employees in the 

restaurant and wanted to negotiate a contract. As a result of this claim of representation a meeting was 

held in the office of the attorney for the Respondent on August 15, 1955. Recognition was accorded the 

Union for unit comprised of waitresses only. 

 

On August 19th the Union submitted a proposed contract to the Respondent's attorney. On August 25th, 

at another meeting, all the terms and conditions of a contract were agreed upon except wages and a few 

minor items. Respondent offered a counter proposal for a wage increase which the union's 

representative stated was a fair one. At this meeting, the union stated it would seek ratification of the 

agreement by the employees and a meeting of the employees was arranged. Respondent’s attorney 

offered the use of the Respondent’s banquet hall as a meeting place which the Union accepted. The 

meeting was scheduled for Saturday, August 27th. Several of the employees were informed of the 

meeting and were urged to inform the other employees. The Union's representative appeared at the place 

of meeting on August 27th but none of the waitresses appeared. There is no basis to conclude that 

Respondent inspired or instigated the employees' conduct. The Agent's report states that several of the 

employees, when told by the Union of the scheduled meeting for Saturday, August 27th, objected because 

it was the only day most of them could stay home with their families and do housekeeping chores and 

shopping. Although urged by some of the employees to change the day of the meeting, the Union did not 

do so and the waitresses decided not to attend. On the evening of August 27th the Respondent received 

information from one of the waitresses of the decision to stay away from the meeting. 

 

On the morning of August 29th the Union's representative appeared at the office of Respondent's 

attorney and was told by him that the waitresses didn't want the Union and there was no reason for 

further negotiations until the Union could show that they changed their minds and wanted the Union. 

Subsequently, on the same day, August 29th, the Union, in a letter to all of the employees, stated, 

 

"As of now we are withdrawing our services until we hear from 
you. If you want to continue on, please call the union office or 
drop us a card so that we may hold a meeting with you and 
explain what your employer has offered you so far." 

 

On August 30, 1955, a letter, signed by seven of the employees, was sent to the Union in reply stating, in 

part, " … we see no reason as of now for the union”. On September 1, 1955, the Union again made demand 

upon the Respondent to bargain, which was refused. 



THE REFUSAL TO BARGAIN 

 

Subsection 6 of Section 7392 of the Act provides that it shall be an unfair labor practice for an employer: 

 

“to refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of Section 7393;" 

 

and Section 7393 provides that: 

 

"Representatives designated or selected for the purpose of 
collective bargaining by the majority of the employees in the unit 
appropriate for such purposes or by the majority of the 
employees voting in an election conducted pursuant to this 
Section shall be the exclusive representative of all the employees 
in such unit for the purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment or other conditions of 
employment, provided any employees, directly or through 
representatives, shall have the right at any time to present any 
grievance to his employer." 

 

From the foregoing it is clear that the Act imposes upon an employer the affirmative duty to bargain 

collectively, upon demand, with representatives of the majority of his employees in an appropriate 

bargaining unit. The theory of the Act is that free opportunity for negotiating with duly accredited 

representatives of the employees within appropriate bargaining units is likely to promote harmonious 

and peaceful labor relations. The Act requires no specific form of authority. It specifically authorizes and 

empowers the Board to conduct elections by secret ballot or use other suitable methods to ascertain the 

wishes of the employees with respect to their bargaining representative. 

 

If there has been an election and a Board certification of representative issued thereafter, there are 

strong reasons why the effective implementation of the Act's policy requires that the union remain the 

bargaining representative for a reasonable period of time even though it may lose its majority status. 

These are: 

 

1. Administrative difficulties in repeating the elaborate election procedure on each vicissitude of 

popular sentiment among the workers. 

 

2. The fact that in any successful administration of a system utilizing a secret election it is inherent 

that there is some degree of permanence in the results. 

 

3. Fact that it is necessary to secure stability in bargaining relationships. 

 

4. Fact that parties will spend much time and effort in negotiating which will be set at nought by such 

vicissitudes. 

 

5. The possibility of defeating the Union’s … (illegible) …  representative at any time holds forth a 

constant temptation to employers to delay negotiations, put pressure on their workers and 



otherwise undermine union support in ways which constitute unfair labor practices but which 

may not always be susceptible of proof. 

 

6. Since there has been an election by secret ballot under official auspices and after full notice, it may 

be presumed that the results of the election represent a considered, deliberate choice by the 

workers which ought to be given greater weight and treated as more enduring than later 

vicissitudes in attitude which may result from temporary frictions and impatience with the course 

of negotiations. 

 

Accordingly, we have held consistently in prior cases that it is necessary in order to effectuate the 

purposes of the Act to endow the certification by this Board of a bargaining representative with a  

longevity for a reasonable period of time despite the repudiation of the Union by employees shortly after 

an election. To hold otherwise in the absence of extraordinary circumstances would be to defeat the very 

purpose of the Board’s investigation and ascertainment of representatives. 

 

If there has been a claim of majority status (coupled with majority status in fact as in this case) 

recognized and acquiesced in by the employer without an election, some but not all of these 

considerations tend to require that the employer continue to recognize and bargain with the Union, for a 

reasonable time, even though it may lose its majority status. 

 

1. The first and second considerations, if present at all, are of much less force here. 

 

2. The third, fourth and fifth considerations are present. 

 

3. The sixth consideration, if present at all, is of much less force here. 

 

There is then some basis for applying the reasonable time rule to cases of recognition without 

certification, but it is not as strong as that calling for it in cases of certification by the Board following 

secret election. We need  not at this time determine the full extent to which we will apply the reasonable 

time rule in the former case. We have applied it where the evidence showed failure to bargain in good 

faith during the interval. The National Board has applied it in cases where the evidence showed other 

types of unfair labor practice during the interval and in cases where the employer's claim of doubt was 

found not to have been made in good faith.(2) None of these situations is before us here. Rather the facts 

before us show a change of external circumstances which have in no way been induced by the employer 

but which do tend to indicate a loss of majority support for Union representation. Under such 

circumstances the National Board has held that an employer who has commenced negotiations may cease 

to be under a duty to bargain with the Union. Matter of Old Line Life Ins. Co. of America, 96 N.L.R.B. 499 

(1951) (in which two members of the board distinguished such a case from one in which certification had 

been had). Here we need not go so far. We decide merely that where, in the absence of any unfair labor 

practice on the employer's part, the Union has repudiated the employees and the employees have 

acquiesced in this repudiation, the employer's duty to bargain with the Union ceases. We do not here 

decide the question which would be presented by a case where (in the absence of certification) there is 

evidence of loss of a Union's majority status in which the Union has not acquiesced, or by one in which 

the Union itself has at all times insisted on a continuation of the bargaining process despite a claim that it 



has lost majority status. For the foregoing reasons, the Agent’s decision not to issue a complaint in this 

matter is sustained. 

 

O R D E R 

 

Upon the basis of the entire record in this case, it is, 

 

0 R D E R E D, that the charge filed in this matter on September 2, 1955 be, and the same is, hereby 

dismissed. 
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