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Statement of the Case 

 

On January 18, 1955, a petition was filed with the Connecticut State Board of Labor Relations, hereinafter 

called the Board, in behalf of Truck Drivers’ Union Local 671, AFL, hereinafter called the Union, alleging, 

as amended, that a question or controversy had arisen concerning the representation of certain 

employees employed by Thomas E. Dully doing business as Dully & Son of West Hartford, Connecticut, 

hereinafter called the Employer, and requesting the Board to conduct an investigation and certify the 

representatives of such employees for collective bargaining purposes pursuant to Section 7393, as 

amended, of the Connecticut State Labor Relations Act, hereinafter called the Act. 

 

The Agent of the Board arranged a conference which was held on January 24, 1955, at the Board's office 

in the Labor Department, Hartford, Connecticut. At the conference the parties entered into a written 

agreement which in part provided that: 

 

1. A question or controversy had arisen concerning representation of the employees of the Employer 

within the meaning of Section 7393, as amended, of the Act; 

 

2. A hearing on the issues raised by the petition be dispensed with; 

 

3. All employees, excluding executive and supervisory and office clerical employees, employed by the 

Employer constitute a unit appropriate for the purposes of collective bargaining with respect to 

rates of pay, wages, hours or other conditions of employment within the meaning of Section 7393, 



as amended, of the Act, and the Board may so find; 

 

4. The employees within said appropriate unit who were in the employ of the Employer on January 

20, 1955, and who were employed at the time of the election, shall be eligible to vote in the 

election agreed upon; 

 

5. That an election by secret ballot be conducted under the supervision of the Board at a time and 

place to be fixed by it, among the eligible employees within the said appropriate unit; 

 

6. If a majority of the eligible persons voting in said election indicated their desire to be represented 

by the Union for the purposes of collective bargaining the Board may certify that the Union had 

been duly designated by the majority of the employees within said appropriate unit as their 

representative for the purpose of collective bargaining, and is the exclusive representative of all 

said employees within said appropriate unit for the purpose of collective bargaining within the 

meaning of Section 7393, as amended, of the Act. 

 

Pursuant to the agreement of the parties the Board arranged to conduct an election by secret ballot under 

the supervision of the Agent of the Board. Said election was scheduled to be conducted on January 28, 

1955, between the hours of 4 and 6 P.M. At the request of the Agent of the Board the Employer had 

submitted prior to the date of the election a list of the employees eligible to vote. This list contained the 

names of 13 employees. The Union made no objection to the eligibility of any of the persons appearing 

upon said list prior to the commencement of the voting. After the voting had started and 8 of the 13 

employees had cast their ballots a dispute arose with respect to the eligibility of two employees, to wit: 

Thomas McDonnell and Patrick McGarvey, who had already cast their ballots without challenge. The 

Agent of the Board immediately stopped the election and locked the ballot box. An extended discussion 

ensued between the representatives of the parties in regard to the duties of McDonnell and McGarvey. 

The Union contended that prior to signing the agreement of January 24, 1955, for a consent election, it 

had inquired of the Employer about the work performed by McDonnell and McGarvey and that the 

Employer had informed the Union that all of the men interchanged in performance of their duties. The 

Union contended from the information it had received during the balloting McGarvey was principally 

employed as a gardener and an all-around man on the premises, repairing woodwork, carpentry, etc. and 

that he spent very little time, if any, performing the duties which were the function of the classification 

discussed for eligibility. It further contended it also had received information that McDonnell was 

employed in a supervisory capacity and that he worked on the Employer’s trucks very rarely and only 

during an emergency. The Union stated that if there was an actual interchanging among all of the 

employees including McDonnell and McGarvey, it had no quarrel with the eligibility standard set out in 

the agreement. The Union claimed that the information given by the Employer with respect to the duties 

of McDonnell and McGarvey was not factually correct. A discussion followed on whether to proceed with 

the election or to destroy the ballots and start all over again permitting the Union to challenge the ballots 

of McDonnell and McGarvey. Before any decision was arrived at the Union decided to withdraw from 

further participation in the election, and the Agent sealed the ballot box. 

 

On February 2, 1955, the Employer petitioned the Board for a decision and for a determination of the 

following questions: 



 

1. Whether or not the Union has a right to challenge the eligibility of employees after said challenged 

employees have cast their votes and after representatives of the Union had agreed to the eligibility 

of the employees as posted; 

 

2. Whether or not the Union has a right to withdraw its consent to the holding of an election after 

said election has already commenced and after its representatives have had an opportunity to 

discuss the election proceedings with the employees; 

 

3. Whether or not a new date for the continuation of the election shall be set whereby only the 

remaining five employees who were prevented from casting their ballots on January 28 shall be 

permitted to vote so as to include their ballots with the other eight ballots previously cast. 

 

On February 3, 1955, the Board held a hearing at the County Court House, New Haven, Connecticut, for 

the purpose of hearing the claims of the parties with respect to the issues involved. Both parties appeared 

and advanced their respective contentions and the matter was taken under advisement by the Board. 

 

On February 8, 1955, the Board received a letter from the Union which, in effect, withdrew its petition of 

January 18, 1955, for investigation and certification of representatives, and on the same date filed a new 

petition for investigation and certification of representatives of the Employer’s employees classified as 

drivers, packers, craters, helpers, warehousemen, and mechanics, excluding executive and supervisory 

employees, office clerical employees and gardener. On February 11, 1955, the Employer filed another 

petition for a decision contending that the Union did not have the right to withdraw its petition after an 

election and that it was obliged by law to await the decision of this Board and abide by said decision. 

 

Upon consideration of all of the circumstances we believe it is unfortunate the Union felt compelled to 

withdraw from further participation in the election. Had the election been completed and the results 

announced, the Union could have presented, if the results were adverse to it, under the provision of 

Article II-Section 11-of the Board's Rules and Regulations, its claims for determination by this Board. 

Once the election started it should not have been stopped. We recognize however, this is the first time the 

Agent was confronted with such a situation, and in the nature of things was unable to take the matter up 

with the Board. 

 

In view of the Union’s withdrawal of its petition for certification in this matter there is no alternative for 

us but to terminate the proceedings thereon. A petition filed by an employee or his representative under 

Section 2279 (c) of the Act may be withdrawn any time before the Board has finally completed its 

investigation thereon. When a petition is withdrawn the basis of the Board's jurisdiction to entertain the 

proceeding is removed. Because of the heavy expense incurred by state in processing such a petition and 

the inconvenience and expense resulting to an employer in participating in such an investigation, 

petitions should not be withdrawn except for substantial reasons. 

 

The new petition for investigation and certification filed by the Union on February 8, 1955, will be 

determined upon its merits. The Board, in view of the circumstances, however, will require prior to 



proceeding said petition, proof that there is a reasonable probability that the Union is the current choice 

of a substantial number of the employees within the unit claimed by it in its petition. 

 

ORDER 

 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by 

Section 7393, as amended, of the Connecticut State Labor Relations Act, it is hereby 

 

ORDERED that the ballots cast in the election conducted under the supervision of the Board on January 

28, 1955, and which are in the possession of the Agent of the Board, shall be destroyed by him without 

tabulation, and it is 

 

FURTHER ORDERED Truck Drivers' Union Local 671, AFL, having withdrawn its petition in this 

proceeding, the proceedings herein are hereby terminated. 
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