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DECISION AND ORDER 

 

Statement of the Case 

 

On January 3, 1950, Dominic Gelo, hereinafter called the Petitioner, filed with the Connecticut State Board 

of Labor Relations, hereinafter called the Board, a petition alleging that a question or controversy had 

arisen concerning the representation of the drivers, helpers, platform men and checkers employed by 

Dichello Distributors of 24-34 Butler Street, Norwalk, Connecticut, hereinafter called the Respondent, and 

requesting the Board to conduct an investigation and certify the representatives of all such employees for 

the purposes of collective bargaining pursuant to Section 7393 of the Connecticut State Labor Relations 

Act, hereinafter called the Act. The Board gave due notice of the filing of said petition to International 



Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers of America, Local Union No. 40, 

hereinafter called the Union, because the petition disclosed that it might have an interest in the 

representation of the employees in the bargaining unit. 

 

On January 30, 1950, the Union filed with the Board a charge alleging that the Respondent had engaged in 

and was engaging in unfair labor practices within the meaning of Section 7392 of the Act. 

 

On March 9, 1950, the Agent of the Board issued a complaint against the Respondent alleging in 

substance that the Respondent had engaged in and was engaging in unfair labor practices within the 

meaning of Section 7392-subsection 6-of the Act in that since December 27, 1949, and continuing up to 

and including the date of the complaint, it had refused to negotiate a contract concerning wages, hours 

and other conditions of employment with the Union, although requested to do so. 

 

The Respondent filed an Answer to the Agent's complaint as on file, which in effect, denied the 

commission of the unfair labor practices alleged. 

 

On March 24, March 30, and April 10, 1950, consolidated hearings were held on the unfair labor practice 

complaint and the employees’ petition at the Yale Law School, New Haven, Connecticut. The Respondent, 

the Petitioner and the Union appeared, and were represented by Attorneys Robert M. Dowling, Joseph N. 

Manfreda and Daniel Baker, respectively. All parties were given full opportunity to be heard, to examine 

and cross-examine witnesses and to introduce evidence bearing upon the issues. 

 

THE EVIDENCE 

 

I. THE RESPONDENT. Respondent is a corporation organized under the laws of the State of 

Connecticut, engaged in the wholesale sale of bottled, packaged and barrelled beer, with its 

principal office and warehouse situated at 24 Butler Street, Norwalk, Connecticut, and another 

warehouse located on Van Tassel Street in said Norwalk. Its entire business is carried on in 

Fairfield County. James J. Dichello is the secretary and treasurer of the Respondent and the person 

in active management of its business. 

 

II. THE PETITIONER. The Petitioner is employed as a truck driver by the Respondent and is within 

the appropriate bargaining unit consisting of drivers, helpers, platform men and checkers, 

excluding executives and office clerical employees, as agreed upon by all parties interested in the 

proceedings. 

 

III. THE UNION. The Union is a labor organization which exists and is constituted for the purpose, in 

whole or in part, of dealing with employers concerning terms and conditions of employment or 

other mutual aid and protection. 

 

IV. THE UNFAIR LABOR PRACTICES 

 

REFUSAL TO BARGAIN. On August 19, 1949, the Union was certified by the Board as the exclusive 

representative for the purposes of collective bargaining of all the employees of the Respondent 



employed as drivers, helpers, platform men and checkers, excluding executives, and office clerical 

employees. This certification was issued pursuant to a consent election among 5 of the 

Respondent’s employees within said appropriate bargaining unit in which election 3 votes were 

cast in favor of the Union and 2 against it. Subsequent to the certification, the Union and the 

Respondent entered into a collective bargaining contract covering the Respondent's 'employees. 

 

The term of the contract was to run from August 19, 1949 until March 1, 1950; except that the 

same would be extended for one additional year from March 1, 1950 on the same conditions and 

provisions if neither of the parties thereto notified the other by registered mail on or before 

January 1, 1950, of his intention not to renew or extend the term. By letter dated December 27, 

1949, the Union notified the Respondent of its desire to modify the agreement which in effect 

prevented the automatic renewal clause to come into operation and resulted in the contract 

expiring on March 1, 1950. 

 

In its letter of December 27, 1949, the Union stated it was ready to meet and confer with the 

Respondent's representatives for the purpose of negotiating a contract containing the proposed 

modifications which it set forth in its letter covering various subject matters including vacations, 

holidays, insurance, welfare, a pension plan, seniority and wages. 

 

James Dichello testified that he received the Union's letter of December 27th about January 4 or 

5th, 1950. On January 4 or 5th, 1950, he received from the Board a copy of the petition filed by 

Gelo for the investigation and certification of representatives. 

 

On January 10, 1950 James J. Simonelli, secretary and treasurer of the union, James Dichello, 

representing the Respondent, Dominic Gelo, the employee who had filed the Petition with the 

Board, met at the request of the Agent of the Board at the Respondent's office. A general 

discussion was had on the Petition. Simonelli took the position that the petition was of no effect 

because it had been prematurely filed in that under the practices and policies of the Board the 

certification issued to the Union in August was good for at least a year, and that during that period 

of time the status of the Union as a bargaining representative of the employees within the 

appropriate bargaining unit was not subject to attack. He maintained that the Respondent was 

obligated to bargain with the Union without regard to the pendency of the employees’ petition. 

Dichello took the position that the petition constituted an obstacle in the negotiation and signing 

of a contract between the Respondent and the Union and that it would continue to constitute an 

obstacle until it was properly disposed of by either the Board or other disposition of it without 

prejudice to either the employees or to the Union. During this meeting Dichello was informed by 

the Agent that a majority of his employees within the appropriate bargaining unit had signified 

that they did not desire to be represented by the Union. 

 

By letter dated January 13, 1950, the Union again requested the Respondent to commence 

negotiations for a contract to become effective upon the expiration of the existing agreement 

expiring on March 1, 1950, and requested that a meeting take place not later than the week ending 

January 20th. On January 27, 1950, the Respondent, having made no effort to negotiate with the 

Union with respect to the terms and provisions of a new contract the Union filed its unfair labor 



practice charge which was received by the Board on January 30, 1950. 

 

Considerable evidence was offered concerning additional offers and proposals submitted by the 

Union to the Respondent at meetings held on February 14, 21 and March 7, 1950 and the action 

and conduct of the Respondent with respect thereto, all of which is unimportant for us to discuss 

in detail because of our decision concerning the Respondent’s duty thereto as hereinafter set out, 

except to say that the evidence clearly shows that the Respondent did not believe it was free to 

negotiate and bargain with the Union because of the pendency of the Petition and the knowledge 

obtained at the conference of January 19, 1950, from the Agent of the Board that at least a 

majority of its employees did not desire the Union to represent them. It is therefore necessary for 

us to examine the Act and determine whether the Respondent was justified in not bargaining in 

good faith on the grounds motivating its actions. 

 

Subsection 6 of Section 7392 of the Act provides that it shall be an unfair labor practice for an 

employer: 

 

"to refuse to bargain collectively with the representatives of his employees, 
subject to the provisions of Section 7393;” 

 

and Section 7393 provides that: 

 

"Representatives designated or selected for the purpose of collective 
bargaining by the majority of the employees in the unit appropriate for such 
purposes or by the majority of the employees voting in an election conducted 
pursuant to this Section shall be the exclusive representative of all the 
employees in such unit for the purposes of collective bargaining in respect to 
rates of pay, wages, hours of employment or other conditions of employment, 
provided any employee, directly or through representatives, shall have the 
right at any time to present any grievance to his employer." 

 

From the foregoing it is clear that the Act imposes upon an employer the affirmative duty to 

bargain collectively with the representatives of the majority of his employees in an appropriate 

bargaining unit. An employer is therefore justified in refusing to bargain with a Union which, in 

fact, does not represent a majority. This being so, the employer is entitled to reasonable proof that 

the Union making a demand to bargain is a representative of at least a majority of the employees 

within the appropriate bargaining unit. The Act requires no specific form of authority; nor does it 

specifically state for what term a certification as the exclusive representative shall be effective. 

How long the employees' undoubted right to change or revoke their representatives can be 

suspended is a matter to be determined by the Board, on the circumstances of each case. Since, 

however, the theory of the Act is that free opportunity for negotiations for collective bargaining 

with duly accredited representatives of employees is likely to promote harmonious and peaceful 

labor relations, sufficient time for these negotiations must be granted in which they can be given a 

fair chance to succeed. We have held in prior cases that the certification as the exclusive 

representative of the employees within an appropriate unit is considered proof of the majority 

status of the representatives for a reasonable period of time following the issuance of the 



certification and that such majority status having been established is presumed to exist until it is 

shown affirmatively to have been changed. 

 

The Union relied solely upon the certification issued by the Board as its authority to represent the 

employees. The evidence showed that after the Union's certification a collective bargaining 

contract was entered into by it and the Respondent covering the 5 employees of the Respondent. 

The term of the contract was unusually short and was made so because of the desire of the Union 

to have its termination date coincide with the termination dates of other agreements it had with 

employers in the same industry, subsequent to the date of the contract all 5 employees became 

members of the Union and remained so because of provisions in the contract until its expiration 

date, March 1, 1950. During November and December, 1949, considerable dissatisfaction with the 

Union on the part of 3 employees arose. No proof was offered that the Respondent interfered with 

or influenced the employees in their relations with the Union. As a result of their feeling towards 

the Union one of the employees, Anthony Gelo, prepared a petition for the investigation and 

certification of representatives which was subsequently signed and filed by his brother, the sole 

purpose of which was to revoke the Union's authority to represent them. Four' out of the five 

employees involved appeared and testified at the hearing that they did not desire to have the 

Union act as their representative. 

 

In view of all of the facts and circumstances we believe that it would be unrealistic on our part to 

attempt to compel the Respondent to bargain collectively with the Union concerning the 

negotiation and execution of a new contract covering five employees, four of whom have definitely 

and unequivocally stated to the Board that they did not desire to have the Union act as their 

representative. To hold otherwise would be needlessly to deny to the employees their right to 

freely choose their own bargaining representatives. By so holding we do not suggest that the 

repudiation of the Union by the majority of the employees affected any existing contract which 

was lawfully entered into prior thereto by its representative with their employer. We have held in 

prior decisions that they would be bound by the terms in mid contract if its term was for a 

reasonable period of time. 

 

For the foregoing reasons we therefore find that the Respondent has not refused to bargain within 

the meaning of the Act. 

 

V. THE REPRESENTATION PROCEEDING 

 

A. THE PETITION. The petition in this case had for its sole purpose the revocation of the 

certification of the Union as the representative of the employees. Such petitions are usually 

referred to as negative petitions in that they do not seek to have a representative certified. 

We have held prior hereto that employees at proper times may file such petitions for the 

sole purpose of having the Board determine as a fact whether or not a representative 

previously selected still remains the choice of at least a majority of the employees within 

the appropriate unit and we see no good reason to change our rule. 

 



B. THE QUESTION OR CONTROVERSY. From what we have said concerning the unfair labor 

practices it is evident that a question or controversy exists concerning the representatives 

of the employees of the Respondent. 

 

C. THE APPROPRIATE UNIT. We find from all of the evidence, including the collective 

bargaining agreement that was entered into by and between the Union and the Respondent 

that all of the drivers, helpers, platform men and checkers excluding clerical help and 

executives employed by the Respondent constituted a unit appropriate for collective 

bargaining purposes. Though an effort was made by the Union to establish that Anthony 

Gelo was employed in a supervisory capacity we find he was not so employed. The 

evidence showed that prior to the execution of the collective bargaining agreement 

between the Union and the Respondent that James Dichello explained in detail to James 

Simonelli the work and duties of Anthony Gelo and he was included within the bargaining 

unit and subsequently joined the Union. Though this action on the Union's part in agreeing 

on a prior occasion that he was within the appropriate unit is not conclusive it was a 

circumstance for us to consider. Further evidence offered showed that Gelo had very 

limited supervisory authority over the other employees of a minor nature. He did not hire, 

discharge, promote or in any other manner effectively affect the working conditions of the 

other employees. We conclude therefore that he should be included within the appropriate 

bargaining unit. 

 

D. DETERMINATION OF REPRESENTATIVE. In view of the unequivocal statements made by 

four of the five employees at the hearing that they did not wish to have the Union represent 

them, it is unnecessary for us to follow our usual practice of ordering an election to 

ascertain the wishes and desires of the employees concerning their bargaining 

representative. We find from such sworn testimony that a majority of the employees within 

the appropriate bargaining unit hereinafter designated do not desire the Union to act as 

their representative. 

 

Upon the evidence and the entire record the Board makes the following additional findings of fact and 

conclusions of' law: 

 

FINDINGS OF FACT 

 

1. The Respondent is a corporation organized under the laws of the State of Connecticut, engaged in 

the wholesale sale of bottled, packaged and barrelled beer, with its principal office and warehouse 

situated at 24 Butler Street, Norwalk, Connecticut, and another warehouse located on Van Tassel 

Street in said Norwalk. Its entire business is carried on in Fairfield County. James J. Dichello is the 

secretary and treasurer of the Respondent and the person in active management of its business. 

 

2. The Union is a labor organization which exists and is constituted for the purpose, in whole or in 

part of collective bargaining and of dealing with employers concerning grievances, terms and 

conditions of employment or other mutual aid and protection. 

 



3. All drivers, helpers, platform men and checkers excluding executives and office clerical employees 

employed by the Respondent constitute a unit appropriate for the purposes of collective 

bargaining. 

 

4. Since December 30, 1949, and continuing to this date a majority of the employees of the 

Respondent employed within the appropriate bargaining unit hereinbefore designated did not 

desire the Union to represent them. 

 

5. The Respondent has not refused to bargain as alleged in the complaint. 

 

CONCLUSIONS OF LAW 

 

Upon the basis of the foregoing Findings of Fact and upon the entire record of the proceedings, the Board 

finds and concludes as a matter of law: 

 

1. Respondent is an employer within the meaning of Section 7388-subsection 6-of the Act. 

 

2. The Union is a labor organization within the meaning of Section 7388-subsection 9-of the Act. 

 

3. All of the drivers, helpers, platform men and checkers excluding executives and office clerical 

employees employed by the Respondent constitute a unit appropriate for collective bargaining 

purposes within the meaning of Section 7393-subsection 2-of the Act. 

 

ORDER 

 

Upon the basis of the foregoing findings of fact and conclusions of law and pursuant to Section 7394-

subsection 5-of the Act, it is 

 

O R D E R E D That the complaint issued against the Respondent be and the same hereby is dismissed. 

 

BE IT FURTHER ORDERED That the proceedings on the petition for certification and investigation of 

representatives are hereby closed. 
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