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DECISION AND DIRECTION OF ELECTION 

 

Statement of the Case 

 

On December 19, 1947 Retail Clerks International Association, Local 1590, A. F. of L., hereinafter called 

the Union, filed with the Connecticut State Board of Labor Relations, hereinafter called the Board, a 

petition alleging that a question or controversy had arisen concerning the representation of the salesmen, 

tailors and office employees, excluding executives and supervisory employees employed by R. L. 

Birnbaum & Sons of New Britain, Connecticut. At a conference conducted by the Agent of the Board on 

January 8, 1948 at Hartford, Connecticut, the petition was amended to show the correct name of the 

employer to be R. L. Birnbaum & Sons, Inc., hereinafter called the Company. The Union, in its petition, also 

requested the Board to conduct an investigation and certify the representative of the employees in such 

classifications above mentioned for collective bargaining purposes pursuant to Section 938h of the 

Connecticut State Labor Relations Act, hereinafter called the Act. 

 

On February 2, 1948 a hearing was held on such petition by the Board at the State Office Building, 

Hartford, Connecticut. George Stack and Eunice Terrien, general organizers of the Union, appeared for 

and represented it. Attorneys Walfrid G. Lundborg and Benjamin S. Birnbaum appeared for and 

represented the Company. Full opportunity to be heard, to examine and cross-examine witnesses and to 

introduce evidence bearing upon the issues was afforded the parties. Upon the entire record in the 

proceedings the Board makes the following: 

 

  



FINDINGS OF FACT 

 

THE COMPANY: R. L. Birnbaum & Sons, Inc. is a corporation organized and existing under the laws of the 

State of Connecticut. It operates a general department store at 49 Broad Street, New Britain, Connecticut. 

 

THE UNION: Retail Clerks International Association, Local 1590 A. F. of L. is a labor organization which 

exists and is constituted for the purpose, in whole or in part, of collective bargaining and of dealing with 

employers concerning grievances, terms and conditions of employment and other mutual aid and 

protection. 

 

THE QUESTION OR CONTROVERSY REGARDING REPRESENTATION. The parties were not in agreement 

as to what employees of the Company would constitute an appropriate bargaining unit. We therefore find 

that there is a question or controversy concerning the representation of certain of the employees of the 

Company. 

 

THE APPROPRIATE UNIT: The Union, in its petition, claimed that the salesmen, tailors and office 

employees, excluding executives and supervisory employees employed by the Company constitute an 

appropriate unit. The Company contended that the heads of departments and all the office and clerical 

employees should be excluded from the unit, the latter group because of the confidential character of 

their work. It further contended that its part time employees should also be excluded because some of 

them work on Saturdays only; others are students, who work after school hours and on Saturdays and 

one is an occasional worker. With respect to the part time workers, the Union requested the Board to 

include all in the unit who work 20 hours or more per week. 

 

The Company's store occupies a building consisting of three floors and a basement. The first floor has an 

area of about 3,000 square feet and the following departments are located therein: men's clothing, shoe 

and children's wear. The second floor has an area of about 1,500 square feet where departments selling 

ladies ready to wear, dresses, coats, suits and accessories such as sweaters, blouses, etc. are located. The 

third floor is occupied by the office, stock room and tailor shop. The basement is not used for selling; it is 

used partly as a stock room and receiving department. 

 

The Company employs, exclusive of executives, 13 full time employees who are paid on a salary basis, 6 

full time employees who are paid on an hourly basis and 11 part time employees. 

 

The 13 full time employees paid on a salary basis are classified as follows: 2 buyers, 1 office manager, 4 

sales persons, 2 cashiers, 2 office and clerical workers, 1 head tailor and 1 tailor. The buyers are Meyer 

Cazen, who is the shoe buyer and head of the shoe department and Philip Shapiro, who is the buyer for 

and in charge of the men's furnishings department. They are in charge of employees who work in their 

respective departments and have the power to effectively recommend the hire and discharge of 

employees. The office manager supervises the clerical workers and cashiers and has the power to 

effectively recommend the hire and discharge of employees. The sales personnel perform duties 

ordinarily performed by such employees in similar establishments. The cashiers, in addition to the usual 

duties performed by cashiers generally, take care of deposits and do stenographic work for the executives 

of the Company. The office workers do various duties consisting of posting, comptometer work, filing and 



such other work usually performed by clerical workers. The head tailor is in charge of the tailor shop and 

it is his duty to layout the work for the other employees of the tailor shop. There is no evidence showing 

that he has the power to effectively recommend the hire and discharge of employees. The 6 full time 

employees who are paid on an hourly basis are classified as follows: 2 sales persons, 2 office or clerical 

workers, and 2 employees in the tailoring or dressmaking shop. 

 

A working schedule for the 10 full time employees is from 9 A.M. to 6 P.M. daily, Sundays and Mondays 

excluded, with 1 hour per day out for lunch, making a 40 hour work week, and being the total number of 

hours the store is open per week. Leon Birnbaum, the Company's president, hires and assigns the work of 

the Company's employees upon recommendation, and after consultation with heads of the departments. 

All full time employees whether working on a salary or hourly basis receive yearly vacations, depending 

upon the length of time employed, sick leaves and Christmas bonuses. The sales persons are ordinarily 

assigned to certain departments in the store but on occasions when business requires there is 

interchange of the sales personnel from department to department. 

 

We believe that there is a sufficiently close functional relationship and interdependence among all of the 

full time employees in a department store such as the one operated by the Company to include them in a 

single over-all bargaining unit unless there are good and substantial reasons why the unit should be 

limited to a more limited group. The claim advanced by the Company that the office and clerical workers 

should be excluded from the unit designated because the nature of their work establishes a confidential 

relationship between them and the Company is, in our opinion, without merit. The work of the clerical 

and office employees of the Company herein involved is not dissimilar in any respect to the work 

ordinarily performed by such workers. None of them in the ordinary performance of their duties acquire 

or have access to information relating to the Company's labor relations policies. None of them have the 

power to hire, discharge or discipline employees or to effectively recommend such action. It is true that 

the knowledge acquired by them or to which they have access is of a confidential nature and that 

disclosure of the same to competitors or others outside of management might result in harm to the 

Company. The Company may, however, require as a condition of employment that its employees treat as 

confidential such information. Mere access to important information and financial records of the 

Company which are considered by it as confidential from a business point of view does not render such 

employees ineligible to be included within the designated unit. To hold otherwise would deprive such 

employees of the full benefit of self organization as provided in the Act. 

 

While ordinarily part time workers who work at least 50% of the work week and who are otherwise 

qualified are included within the appropriate unit, we do not believe that the five students working for 

the Company after school hours and on Saturdays in this case should be included in the unit herein 

designated comprising workers who work continuously and regularly in employment upon which they 

are dependent for their livelihood. Their interests are substantially different from the regular full time 

employees and they should not be permitted to affect the selection of a bargaining representative on such 

important matters as wages and other terms and conditions of employment. We therefore hold that these 

part time workers should also be excluded from the unit. 

 

We find, in order to insure to the employees of the Company the full benefit of their right to self 

organization in collective bargaining and otherwise to effectuate the policies of the Act that the full time 



employees employed by the Company, excluding executives and heads of departments, who have the 

power to effectively recommend the hiring and discharging of employees, constitute a unit appropriate 

for collective bargaining purposes. 

 

THE EVIDENCE CONCERNING REPRESENTATION: The Union, at a conference held by the Agent of the 

Board on January 8, 1948, submitted to the Agent for examination a number of applications for 

membership, therein purportedly signed by the employees of the Company as evidence of a substantial 

interest in the question or controversy herein found to exist. No other evidence of the wishes of the 

employees concerning the designation of a bargaining agent was offered. We believe, therefore, that the 

question or controversy herein found to exist can best be resolved by conducting an election by secret 

ballot. 

 

CONCLUSIONS OF LAW 

 

Upon the basis of the foregoing Findings of Fact and upon the entire record of the proceedings the Board 

finds and concludes as a matter of law: 

 

1. R. L. Birnbaum & Sons, Inc. is an employer within the meaning of Section 933h-subsection 6-of the 

Act. 

 

2. Retail Clerks International Association Local 1590, A. F. of L. is a labor organization within the 

meaning of Section 933h-subsection 9-of the Act. 

 

3. All full time employees employed by the Company, excluding executives and heads of departments  

who have the power to effectively recommend the hiring and discharging of employees, constitute 

a unit appropriate for the purposes of collective bargaining within the meaning of Section 938h-

subsection 2-of the Act. 

 

4. A question or controversy has arisen concerning representation of all full time employees 

employed by the Company, excluding executives and heads of departments, who have the power 

to effectively recommend the hiring and discharging of employees within the meaning of Section 

938h-subsection 3-of the Act. 

 

DIRECTION OF ELECTION 

 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor Relations by 

Section 938h of the Act, it is 

 

D I R E C T E D that as a part of the determination by the Board to ascertain the exclusive representative 

for collective bargaining with the Company, an election, by secret ballot, shall be conducted under the 

supervision of the Agent of the Board within two weeks of the date hereof at New Britain, Connecticut, 

among all full time employees employed by the Company, excluding executives and heads of 

departments, who have the power to effectively recommend the hiring and discharging of employees, 

who were on the payroll on December 19, 1947 and who are on the payroll on the date of the election to 



determine whether they desire to be represented by Retail Clerks International Association, Local 1590, 

A. F. of L. 
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