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DECISION AND ORDER 

 

Statement of the Case 

 

On April 1, 1947, a charge was filed by Hotel and Restaurant Employees International Alliance, Local 

Union 404, A. F. of L., hereinafter called the Union, with the Connecticut State Board of Labor Relations, 

hereinafter called the Board, alleging that The New Haven Hotel Company (Hotel Garde) of New Haven, 

Connecticut, hereinafter called the Respondent had engaged in and was engaging in unfair labor practices 

within the meaning of Section 937h of the Connecticut State Labor Relations Act, hereinafter called the 

Act, in that the Respondent had refused to bargain collectively as to renewal of a contract which expired 

August 1, 1946, although repeatedly requested to do so. 

 

In the course of investigating the Union's charge, the Agent of the Board held a conference at the Hotel 

Garde on April 8, 1947. Those present at the conference were the Agent of the Board, Harold Feinmark, 

business representative and secretary-treasurer of the Union, Louis Feinmark, attorney for the Union, 

Mrs. Augustine Mixon, a Union member, Allan Seserman, attorney for theRespondent and J. H. Gethin, 

manager of the Hotel Garde. Harold Feinmark and Allan Seserman discussed wage increases covering the 

employees of the Respondent belonging to the Union, and the Agent of the Board was informed that an 

agreement had been reached by them. 

 

The Union, on July 23, 1947, filed an amended charge with the Board alleging that the Respondent had 

engaged in and was engaging in unfair labor practices within the meaning of Section 937h of the Act in 



that the Respondent had refused to bargain collectively by refusing to reduce to writing an oral 

agreement for a new contract or to operate under such oral agreement. 

 

On the 30th day of October, 1947, the Agent of the Board issued a complaint against the Respondent 

alleging in substance that: the Respondent was engaged in operating the Hotel Garde at New Haven, 

Connecticut; the Union is a labor organization which exists and is constituted for the purpose of collective 

bargaining and of dealing with Employers concerning grievances, terms and conditions of employment 

and other mutual aid and protection; the employees of the Respondent classified as dining room service 

employees, cooks and pantry help constitute a unit appropriate for the purposes of collective bargaining; 

and prior to April 1, 1947 and continuing to the date of the complaint the Respondent and its agents 

refused to meet, confer, discuss and negotiate in good faith with the Union with respect to rates of pay, 

wages, hours of employment although requested to do so, and thereby engaged in and was engaging in 

unfair labor practices within the meaning of Section 937h-subsection 6-of the Act. 

 

The complaint, together with notice of hearing, was duly served upon the Respondent and the Union. 

Respondent did not file an Answer to the complaint. A hearing was held on the complaint by the Board on 

November 10, 1947 at the County Court House, New Haven, Connecticut. Subsequent to the close of the 

hearing the Union requested permission of the Board to present additional evidence which request was 

granted by the Board on November 28, 1947. All of the parties appeared and were represented by 

counsel at both hearings. The parties were given full opportunity to be heard, to examine and cross-

examine witnesses and to introduce evidence bearing upon the issues. 

 

THE UNFAIR LABOR PRACTICES 

 

The case was tried upon the theory that the Union and the Respondent had orally entered into an 

agreement with respect to increases of pay for the employees represented by the Union. The Union 

contended that such an agreement was made by the Respondent through its Attorney, Allan Seserman, at 

the conference which was held on April 8, 1947 by the Agent of the Board. It contended that the oral 

agreement consisted of the terms of a prior written agreement between it and the Respondent which 

expired on August 1, 1946 except for increases of $5.00 per week for the cooks and $3.00 per week for 

waitresses, pantry workers and kitchen help, and the increases in pay were to be retroactive to April 1, 

1947. The Union claimed that the Respondent refused to sign a written agreement prepared and 

submitted by it incorporating the terms of such oral agreement. The Respondent denied that such oral 

agreement was made. It contended that the agreement of April 8, 1947 consisted in providing for 

increases of $5.00 per week for a cook and for increases of $3.00 per week for waitresses. It claimed that 

the agreement did not cover any employees except a cook and the waitresses and denied that anything 

was agreed on concerning a chef, pantry workers or banquet waitresses. It denied that increases agreed 

upon were to be effective retroactively to April 1, 1947 as claimed by the Union. The evidence shows that 

the Respondent on or about July 28, 1947 put into effect wage increases retroactive to June 1, 1947 of 

$5.00 per week for a cook and $3.00 per week for waitresses. 

 

Since the decision of the United States Supreme Court in the case of H. J. Heinz Co. v. NLRB -311 U. S. 514, 

construing the National Labor Relations Act (Wagner Act) after which our Act was patterned, with 

respect to the duty of employers to bargain collectively with the representative of the employees in an 



appropriate bargaining unit, the law is settled that an employer is obliged upon request of the Union, to 

execute and sign a written agreement incorporating the terms of an oral agreement. 

 

The sole issue in this case, therefore, is whether or not an agreement as claimed by the Union was orally 

reached by the parties on April 8, 1947. 

 

The evidence in this case leads us to believe the Respondent agreed with the Union on increases of $5.00 

per week for the cooks and $3.00 per week for waitresses, pantry workers and kitchen help as claimed by 

the Union. There is not sufficient evidence for us to find that the Respondent ever agreed that the 

increases were to be retroactive to April 1, 1947. The evidence rather shows the effective date of the 

increases was dependent upon Allan Seserman submitting the question to his superiors and obtaining 

approval from them as to the effective date of the increases that he took the responsibility of agreeing to. 

We believe, as Seserman testified, that he stated to Harold Feinmark, the Union's representative, who had 

originally made a demand that the increases be retroactive to the expiration date of the prior contract, 

August 1, 1946 subsequently modified to April 1, 1947, he would do what he could about getting his 

superior's agreement on the April 1 date but he did not believe they would approve of it. Neither party 

made a memorandum of the oral agreement at the time and it became a matter of the recollection of the 

negotiators Feinmark and Seserman. When memory alone is relied upon there is considerable 

opportunity for misunderstanding and haggling over what actually was agreed to. Harold Feinmark 

testified that there could be an honest difference of opinion as to what was said concerning the effective 

date of the increases. In the instant case we have a disagreement as to the classifications of employees 

who were to receive the increases and the effective date of such increases. While the evidence seems to 

indicate that the pantry workers and kitchen help were included in the $3.00 per week increase the 

written agreement (Exhibit 9) submitted by the Union to the Respondent to sign does not provide for 

rates of pay for such employees. The agreement also includes matters (paragraphs 11 and 15) which 

were not agreed to by the Respondent. Though the proposed written contract does not provide that it 

should be retroactive to April 1, 1947 the Union intended that it should have such effect when it was 

presented to the Respondent. 

 

In view of the evidence the Respondent cannot be found to have engaged in an unfair labor practice 

because of its failure to sign the agreement submitted to it by the Union, and the complaint in this case 

must be dismissed. 

 

We believe it important to state, however, that the evidence in the case indicates a lack of good faith by 

the Respondent to bargain collectively with the Union with respect to the employees represented by it as 

evidenced by its failure to meet, discuss and negotiate with the Union between August of 1946 and April 

8, 1947 concerning the negotiation of a new contract. There seems little doubt the discussions and 

negotiations which took place on April 8, 1947 were carried on in good faith and the misunderstanding 

which has resulted as to what was agreed upon is chargeable to both parties in equal degree for failing to 

sign or otherwise evidence the terms of the agreement reached. Despite this, however, there is little 

justification for the Respondent totally ignoring the draft of the proposed new contract, a copy of which 

the Union submitted to J. H. Gethin, the manager of the Respondent's Hotel on May 23, 1947 and a copy of 

which was sent to the Respondent's attorney by registered mail on May 23, 1947 and which the evidence 

shows was delivered to his office on the following day. It is difficult to believe that the draft of the Union's 



contract did not come to his attention as explained by him. In any event two responsible representatives 

of the Respondent had drafts of the proposed new contract in their possession from May 24, 1947 and 

though the terms of the same were not as agreed on at the conference of April 8th the failure of the 

Respondent to state its position with respect to it and the conduct of the Respondent's attorney in failing 

to reply to the letters of the attorney for the Union of June 2, June 14, June 21, and July 8, 1947, requesting 

that the contract be executed by the Respondent, indicates slight regard of Respondent's responsibilities 

and duties under the Act. 

 

The history of Labor Relations Acts such as ours indicates their purposes are to compel employers to 

bargain collectively with their employees so that contracts binding on both parties should be made and 

there is imposed upon employers the further obligation to meet, confer and bargain with the employees' 

representatives with respect to proposed changes of existing contracts and to discuss the correct 

meaning of the contract in the event of any doubt as to its meaning. As said by the Federal Circuit Court of 

Appeals-Third District 

 

"The right of collective bargaining is * * * necessarily a continuing 
right. Collective agreements ordinarily, as in this case, run for 
definitely limited periods. Negotiations for their renewal must take 
place periodically and may commence, at least preliminarily, shortly 
after the signing of the preceding contract. Furthermore it may at any 
time become desirable or indeed necessary to bargain collectively for 
the modification of an existing collective agreement which has proved 
in practice to be in some respects unfair or unworkable or for the 
adjustment of complaints or alleged violations of such an agreement. 
Collective bargaining is thus seen to be a continuing and developing 
process by which, as the law now recognizes, the relationship 
between employer and employee is to be molded and the terms and 
conditions of employment progressively modified along lines which 
are mutually satisfactory to all concerned. It is not a detached or 
isolated procedure which once reflected in a written agreement 
becomes a final and permanent result.” 
 
NLRB v. Newark Morning Ledger Co. 120 Federal and 262, 267. 

 

The Union assuming that a binding oral agreement had been entered into on April 8, 1947 did not request 

the Respondent to bargain collectively with it after that date and therefore, because of the absence of a 

demand, the Respondent's conduct did not constitute an unfair labor practice. Its conduct, however, does 

not encourage or promote peaceful labor relations. 

 

Upon the evidence and the entire record the Board makes the following Findings of Fact and Conclusions 

of Law: 

 

  



FINDINGS OF FACT 

 

1. The New Haven Hotel Company is engaged in operating the Hotel Garde at New Haven, 

Connecticut. It employs a number of persons as dining room service employees, cooks and pantry 

help. 

 

2. Hotel and Restaurant Employees International Alliance, Local Union 404, A. F. of L. is a labor 

organization which exists and is constituted for the purpose, in whole or in part, of collective 

bargaining and of dealing with employers concerning grievances, terms and conditions of 

employment or other mutual aid and protection. 

 

3. Dining room service employees, cooks and pantry help employed by the Respondent at the Hotel 

Garde, New Haven, Connecticut, constitute a unit appropriate for the purpose of collective 

bargaining. 

 

4. On August 1, 1946 and at all times to the date of the hearing a majority of the eligible employees 

within the appropriate unit herein found designated Hotel and Restaurant Employees 

International Alliance, Local Union 404, A. F. of L. as their representative for the purpose of 

collective bargaining. 

 

5. The Respondent has not engaged in unfair labor practices in violation of the Act because of its 

refusal to execute the proposed new agreement submitted to it by the Union. 

 

CONCLUSIONS OF LAW 

 

Upon the basis of the foregoing Findings of Fact and upon the entire record in the proceedings the Board 

finds and concludes as a matter of law: 

 

1. Respondent is an employer within the meaning of Section 933h-subsection 6-of the Act. 

 

2. Hotel and Restaurant Employees International Alliance, Local Union 404, A. F. of L. is a labor 

organization within the meaning of Section 933h-subsection 9-of the Act, and is the exclusive 

bargaining representative of all the employees within the appropriate unit herein found, 

employed by the Respondent. 

 

3. All dining room service employees, cooks and pantry help employed by the Respondent at the 

Hotel Garde, New Haven, Connecticut, constitute a unit appropriate for the purpose of collective 

bargaining within the meaning of Section 938h-subsection 2-of the Act. 

 

4. Respondent has not refused to bargain collectively with the duly certified representative of the 

employees within the unit herein found because it has refused to execute the written agreement 

submitted to it by the Union, within the meaning of Section 937h-subsection 6-of the Act. 

 

  



ORDER 

 

Upon the basis of the foregoing Findings of Fact and Conclusions of Law and pursuant to Section 939h of 

the Act, it is 

 

ORDERED that the complaint herein be and the same hereby is dismissed. 
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